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COMPLAINT (Filed January 31, 1974) 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


GEORGE FELDMAN, As Trustee in 
Bankruptcy of LEASING CONSULTANTS 
INCORPORATED, Bankrupt, 

Plaintiff, 

-against- 

NATIONAL BANK OF NORTH AMERICA, 

Defendant. 


7 4 C i 


x v 


*• - X 


CO^PL AJJII. 

. 1 . Plaintiff is the duly qualified and acting trustee in bank¬ 
ruptcy of Leasing Consultants Incorporated ("Leasing"), a New York 
corporation which filed a petition for arrangement pursuant to Chap¬ 
ter XI of the Bankruptcy Act in the United States District Court for 
the Eastern District of New York on August 18, 1970, and was there¬ 
after adjudicated a bankrupt by order dated October 16, 1970. 

2. Defendant National Bank of North America ("NBNA") is 
a national banking association formed under the laws of the United 
States with its principal offices in the State of New York, County of 
Queens. 





3. Jurisdiction 
11 U. S. C. section !10e 
Act of 1958, 49 U.S. C. 
a PP ears a nd the matter 
dollars exclusive of cos 
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is predicated upon 28 U.S.C. section 1331 and 
. The action arises under the Federal Aviation 
section 1301 et seq. , as hereinafter more fully 
in controversy exceeds the sum of ten thousand 
ts and interest. 


CAUSE OF ACTI 


O N 


>om - 


4. On or about April 11, 1969 Teasing as lessor and Grant C< 
pany ("Grant' 1 ) as lessee executed an "Aircraft Lease" covering a 1965 
North American Sabre Liner, model 265-40, registration number N299LR. 


A copy of said lease is annexed he 
hereof. 


retq marked exhibit "A" and made a part 


5. Leasing had purchased this aircraft from Jack Adams Aircraft 
Sales, Inc. for the sum of $825, 000. 00. 

6. Under said lease. Grant was required to make ninety-six 
monthly payments of $11,593. 75 each, aggregating $1, 113, 000. 00 in total. 

7. Leasing gave Grant a written option to purchase the aircraft at 
the conclusion of the lease term, for the sum of $79, 500. 00. A copy of 
the purchase option agreement is annexed as part of exhibit "A" hereto. 

8. On or about March 13, 1970, Leasing assigned the Grant air¬ 
craft lease to NBNA as security for Leasing's indebtedness to NBNA. A 
copy of said assignment is annexed hereto, marked exhibit "B" and made 


a nart hproof 
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9. Said assignment was not filed for recordation with the Admin¬ 
istrator of the Federal Aviation Administration as required by the Federal 
Aviation Act of 1958 and the Regulations promulgated thereunder. 

10. NBNA failed to perfect its security interest in said aircraft 
lease and the payments to be made by Grant thereunder. 


11. Upon information and belief subsequent to the date of bank¬ 
ruptcy NBNA received monthly payments in the sum of $1 1,593.75 per 
month from Grant pursuant to the terms of the aforesaid aircraft lease 
and assignment and has been applying them to the payment of accrued in 


te rest and the 


reduction of principal on Leasing's loan indebtedness to NBNA. 


12. Upon information and belief, subsequent to August .18, 1970, 
NBNA collected thirty-eight (38) payments of $1 1, 593. 75 each or a total of 
$440, 562. 50. 


13. NBNA's interest in the payments made under the Grant aircraft 
lease is invalid against plaintiff. 

s e_c_o_n c^jjs_e _o f_ a_c_t ion 

14. On or about November 12, 1973, plaintiff and NBNA entered into 

a stipulation, incorporated herein by reference, wherein and whereunder, they 
jointly stipulated and agreed to join to give Grant clear title to the leased air¬ 
craft in exchange for a substantial cash payment. A portion of this cash pay¬ 
ment, totalling $160,473.44 and representing the principal balance and accrued 
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interest due to NBNA on its loan to Leasing, was placed in an interest 
bearing account under plaintiff's control, with its ultimate disposition 
subject to court order or further stipulation of the parties. The stipu¬ 
lation and the sale of the aircraft to Grant was without prejudice to the 
parties' respective rights. 

15. NBNA's interest in said fund, and the interest accruing thereon, 
is invalid against plaintiff, and plaintiff is entitled to the fund and the inter¬ 
est accruing thereon. 

WHERE! ORE, plaintiff demands judgment against defendant 
National Bank of North America in the sum of $440, 562. 50 plus interest 
on the component parts thereof; and a judgment declaring the interest of 

/r 

National Bank of North America in the fund of $160, 473. 44 plus accrued 
interest, invalid as to plaintiff; together with the costs of this proceeding. 

HAHN, HESSEN, MARGOLIS & RYAN 
Attorneys for Plaintiff 


b Y :_ 

For the Firm 

350 Fifth Avenue 

New York, New York 10001 

Telephone Number: (212) 736-1000 
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AIRCRAFT LEASE 

April 


7**it ICdSC 
calltd ( >e 


r'jl; this 1 1 day Ol 
1 lessor” and 


L 7 

leasing consultants incorporated 
95-20 63rd Road. Forest Hills, N.Y. i 1374 

212-275-1500 

X . . m 
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been eciiH-rs i-.cd S/Vn eli«*er*of* «r\Ves*or al'ili'hbn^oiiicV in'Kaw tc?”* °' n ‘ S ' J(f Nc " To '' ind Jh4 " be£omt *Ifect..-e only wfen same mail nave 

1J. lesssr ba; r.at 
and airc£-?nii cn 
bind an/ assicnae 


TT’ J ! ,'.7. 0 ’ ,ny . k,rd - n3,u '* or description eiccol as are in tnis lease spool.celly set forth and ris Irase r—,1, >. 

"iV’eib^Ve^iin^Vi Zl£r' ,,i: * U '' M - iOUnt '- o, £i cn y J “'e , m ,h ,nt; d ,:aiV U n^tn:: T; S d J ,; 


I t w » terns 

lieren stall 


stalenen, 0 -.'/ 0 / lessor 0 , ass,.nee ,n a:, places^ whe/e nUits^/ .V 'ituXu&Vt VecJ/Vw ,n"VA"” ?. L ?”; L .V.T :s _. l,:e » .' V--4 


security interest or to si^n such lina:.;r.$ stits.-.ints on te‘*i "f ol 


IM WITNESS I.HESto? lessor and lessee ha.a e.ecuted this leaie as ol the dale ard year first above w/illen. 

LESSEE ^ Grant Com pany 

• . * . by\ 
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_LEASING CONSULTANTS INCORPOJIATcD 
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• SABRLLII i.c,R. . 19 6 5 Model., 1745 Total Hours..Engines Zero 
Time and 633 Hours since major..Standard Sabreliner 7- 
Placc Interior..Collins CAT £2 Equipped..Collins fcP-103.. 
Dual Collins FD-103 ' s. .Collins Ccmparitor Warning 
System 54W1 Dual Collins 61GM-1 Transceivers.Dual Collins 
51RV-1 Receivers..Dual Collins 51Y4-A ADF..Collins 512--1 
Marker Beacon..Collins Transponder 621A-3..Collins 860E-2 
DME. .Collins .VP-103 Radar..Sun Air HF Transceiver.. 
Altimeter in Aircraft..Sperry Turbine Vibration Indicator 
System..Tri-Metallic Brakes..Landing Gear Door Mod..Main 


Entrance Door Stco 
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GUARANTY 10 


ILJaJ 


ja i o 


LEASING CONSULTANTS INCORPORATED 
95-20 63rd Road, Forest Hills, N.Y. I 1374 

212-275-1500 


Each of us severally requests you to extend credit to and to purchase notes, accounts and/or other obligations 
(herein generally termed "paper") from or otherwise to do business with 

Grant Company, 4149 North MilwaukepAyGnuo, Ch icago,Illinois606_41 _ 

."..IC.r») 


hereinafter called "Company", and to induce you so to do and in consideration thereof and of benefits to accrue to each 
of us therefrom, each of us as a primary obligor jointly and severally and unconditionally guarantees to you that Company 
will fully a. ' promptly and faithfully perform, pay and discharge all its present and future obligations to you, irrespective 
of any invalidity therein, the unenforceability thereof or the insufficiency, invalidity or unenforceability of any security 
therefor; and agrees, without your first having to proceed agoinst Company or to liquidate paper or any security therefor, 
to pay on demand all sums due and to become due to you from Company and all losses, costs, attorneys’ fees or expenses 
which may be suffered by you by reason of Company's default or default of any of the undersigned hereunder; and egrees 
to be bound by and on demand to pay any deficiency established by a sale of paper and/or security held, with or without 


notice to us. 


No termination hereof shall be effected by the death of any or all of us. No termination shall be effective except 
by notice sent to you by registered mail naming an effective dale after the dote of receipt of such notice by you not less 
than 90 deys from the receipt of such notice by you; or effective as to any of us who has not given such notice; or offect 
any transaction effected prior to the effective date of termination. Each of us waives notice of acceptance hereof and of 
presentment, demand, protest and notice of non-payment or protest os to any note or obligation signed, accepted, 
endorsed or assigned to you by said Company, and all t xerr.ptions and homestead laws and any other demands and notices 
required by law, and we waive all set-offs and counterclaims. You may, without notice to us, renew or extend any obligations 
of Company and/or of its customers and/or of co-guarantors, may accept partial payments thereon or settle, release, 
compound compromise, collect or otherwise liquidate any thereof and/or security therefor in any manner, consent to the 


transfer of'such security and bid and purchase at any sale without affecting or impairing the obligation of any of us hereunder. 

This guaranty shall bind our respective heirs, administrators, personal representatives, successors and assigns, and 
shall ensure to your successors and assigns. All of your rights are cumulative and not alternative. 

WITNESS our hands and seals this.l.l.wh.:. day of.ApXil..-\ 19.. .9. 


ot..Miami... Beach, 


nds and seals this..:.day of. 


.Florida. 


For 

Individuol 

Guarantor % 


Lee\ Ratne/^'x 

—\A 


Address.. 8Q.Q ..3e.Venty-F.lr.st ...street. 

Miami Beach, Florida 

_.(IS) Address----- 

_ (1.5.) Address..—-... . . . - — — - 


(CORPORATE SEAL) 


Pc- 

Ccrpnroto 

Guurcntors 


(CORPORATE SEAL) 


Note: Insert exact name of company in top blonk line, with city and stale. Individual guarantors must sign guaranty withe 
titles. Sign simply John Smith, not "John Smith, President." 
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LEASING CONSULTANTS INCORPORATED 
95-20 63 rd Rood, Foresf Hills, N.Y. 11374 


212-275-1500 


Q V . ’ w ~ 

to tfASE f.o- PO_\_5_dated Apr il 11 locq 

—l---ii^969cET,EEN lEASI.NC CONSULTANTS INCORPCAAIED, AS USSH *.S0 AS LESS-£ 


Crant Company /O » . 

4149 North Milwaukee Avenue " (’ Cr/.'X*'' 

Chicago, Illinois 60641 ^ // / ^ 

i::t t0nd ' 1,0ni ”' a ' CJse J,e ,n ,u " ,0 '“ effect war, respect , 0 this schedule. ^ 1 V //, 0 


rST: tcnd,t,0ns 01 ” ,a ICJse «• •" >•'« And effect war, „sp ei 


Manufacturer's Name and Trade Name 


Tear Manufactured 


North American Sabre Liner 

1965 


265-40 


Manufacturer's Serial Number 


Kefist/ation Certificate Number 


N299LR 


engine Name and Model 


Engine Number 


Pratt & Whitney JT12A-6A 


e.T„ m: Ninety Six (96) Months 


0. for the use of tha above listed aircraft the Lessee hereby , Er .., in 

| ( e^ual Monthly Payments of SH 593 7 T ~= Ninety Six (96) 

satisfactory t 0 tn e 1 ,^‘nLJt flVm^V'or^clatotV** e‘re>-r *tor per's^aH insuring the lessor w.th in,.-,net companies 

end against damaje, 0 f claims therefor for property donate in the ama ,n lurie,andseat.‘> in li.n.ts of not less than $T Q 00 OOfi n n 

:r:;:t: n l ,Va e n*r'-h k r uK * ,o ^ « «**■•£<«”. lia?/,? 00.00 or certificate of insurav.Hndice^ng su-' 

hy ...son of any such claim, for damage, fo, personal Injuries, death or prope'rly dlna'i'r *" toan,t,i# » " ,!h «» »"•« l-oujftl igj.n.t , !lt lf „o, 

r. Th« lessor aoknewiedies rece.pt 0 f th. ,um of $ 5 7,9 6 8.7 5 / represents the first a^>d last 


f. The lessor acknowledges receipt of the sum of $57,968.75/ represents the first at 

r,i^h eCOn< ^ month's reni v.ilt be due ani pj>esie 3 1 f j 5 ° r months lease payments' 
ten of this weement all monthly payment, w.ll become au e a^d payabl? ^ S ‘T"' anJ Rc u5,c dafol ,.;h 

I 


month for tat 


U tk. 1 . k * 


5 2 -•ssuxrss.rjsx ssj- " * m * •** *— 


i.«-—...................... „ ... .. . ... ^ 


KCir.tD as a Schedule lo and as a pa.t ol the above numbed leas, this H t h day ol April 


. »69 


lessee Gr a nt _Cpnir>ajiy_ 

BY-—> ~JT 


LEASING CONSULTANTS INCORPORATED 


rjPiLUtiie 


- wnuuuAmo irNLUK 

X__BY PlDjD d'TXT. 


I 




». lessee aj.ees that each unit leased hertundv is of a >i» a..:., * 

purposes and t‘al lessor has m.ada no represcntalron or warron'ty “ ,n r.specTto U,*!?■?' L ‘“ iS >ri lM l,is:s '» »««'■•« that the sane ,» suitadl, „ iu 
or an, o.her tepresenuticn or warranty, eiprcss or impli-d, v.ith respect hereto or'oi-’e * " 01 Jn T «"■< «or the purpose, 0 -} us:s of lcs-~ 

eipense of any kind or nature caused, directly or indirectly 6, any unit 1 ,,,,?., ' 55 Uti:r 5flJ " "»> “ liJSIe to lessee for an, loss daman cT 

adjustments thereto, or 6y any delay or failure to proy.d aVth-reot 0 * ,hi LSe 0f Inercol. cr the rep- „ , e ,Z n- e 

ern: Whatsoever and h S ..,oe.e, caused. ' V ''' ,a, ‘ w by ,ny -nterru^ton of or loss of use thy, of. or fo, any Us. of budn.s*, „ 





** > **^ ^ -r . /-> 
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TO: 


OPTION TO PURCHASE 


Grant Company 

4149 North f!ilv;aukee Avenue 
Chicago, Illinois 50641 


Cl 


^ *“N / 


_ y 
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leasing consultants incorporated 

95-20 63rd Road, Fores! Mils, N.Y. 11374 

212-275-1 SCO 

LEASE NUMBER 

DA7E April 11th, 1969 


Provided that you shall have made all payments due under the subject lease and provided, further, that there is no 
default m compliance with any of the terms or conditions thereof, you shall have the option to purchase the equipment 
covered by said lease ir. .Is then condition ond at its then location at the terminal date of said lease. 

Thi: option shall be exercised by delivery of written notice to us ot least 31 days prior to the date as of which 
purchase .s to be effected, together with the full net cash price of said equipment os set forth below: 


The net cash purchase price will be$ 79,500.00 


LEASING CONSULTANTS, INCORPORATED 

sT 


TITLE_ 

Executive 

Vice President 

DATE_ 

April 16, 

1969 


/ 

/ 

• . 

• 




EXHIBIT B - ASSIGNMENT FROM BANK*)FT JO DEFENDANT 


.casing Consultants Incorporated 


New York Corporation 


arith a principal 


plac« of business at 1 044 Northern Boulevard, Roslyn, Nev/ York 1 1576 ___ 

(Kerr in called tK< 'Auiinsr'). in con ai dc r at ion ot (V< Collar (SI.00) isuful monay ot the United Statca of A'rnci 
and other good and eoluablo con lidor at ion. tho receipt of •kick ia hereby ackno»l edged. kae told, alaijr.cu. trams- 
ferrrd and ret over, and by tkie instrument doea tell, assign, transfer end eel over, unto NATIONAL Bvhh OF *•■..'"1 
AMEPICA. a national banking oaaociation (herein celled the 'Assignee*), and unto the Assignee's eucceseors end as* 
signs, to its and to its successors* and assigns' own proper use and benefit, ell the right, title end interest of tke 
Assignor under, in and to that certain Lease Agreement, Leese No. _1 ^ 93 dated ta of Aprjl 11 . l kfc u . 

Vet.seen the Assignor, as lassor, and_ Grant Company _ • 

, . __ .itk a place of business at <1149 North Milwaukee Aver.oe, Chica go. 

TUinoi--- 6 0641 . at leeaee (herein celled the 'Leasee') end ony end all Schedulee (ta defined in said 

Lease Agreement) esecutcd pursuant thereto end made a pert thereof, as said Leeae Agreement and said Schedules nay 
hereafter be amended or supplemented from lime to tine eith the prior efitlen consent of the Aaaigneo (aeid Lease 
Agreement end said SchkJuIes, es the same may be so emended or supplemented from tire to tine, being herein called the 
'Lease'), including, sickout limitation, ell rental payments and other moneys (including ell insurance payments and 
losses) due and to become due to the Assignor under, end all claims for damsgee arising out of the breech of. the 
Lease, end the right of the Assignor to terminate the Lease, to perform thereunder e'nd to compel performance of the 
terms thereof; this Assignment being delivered as security for eny end all indebtedneee end obligations of the As- 
eigoor to the Assignee aos esisting or hereafter incurred. 

It in eepreesly agreed that, anything herein contained to the contrary nntvithstending, (l) the Aseignor shall 
rmoatn liable onder the Leeae to perform all the ehligetiona assumed by it thereunder ell in accerdence oith end pur- 
aoant to the terms and precisions of the Lease, (ii) the obligations of the Aseignor under the Lhasa eey be performed 
by the Assignee or its nominee or eny other assignee,'eithout reletting the Assignor therefrom or. unless other.isc 
eepreesly tgreed to in arising by the party to be sound thereby, providing for or resulting in any assumption thereof, 
end (iii) the Assignee ehall hs.e no obligation r liability under the Lease by reeeon of or arising out of this Assign- 
aacnt, nor shall the Assignee be required or obligated in any manner to perform or fulfill eny of the obligations of the 
Assignor under or purtsent to the Leese, or to make any payment, or to make eny Inquiry es to the nature or the suffi¬ 
ciency of eny payient receised by it, or to present or file eny cleim or to tehe eny action to collect or enforce the 
payment of eny amounts ohich may hare been assigned to it or to ohich it may be entitled at eny lime or limes;* 
Ike Aseignor does hereby constitute the Assignee, its auccetsora end assigns, the Assignor's true end la.ful 
attorney, Irroocebly. uith fu! pouer (in the name of the Assignor or etheruise) to eeb. require, denend, receire, 
coopound end giro acquittance ’.or eny and ell moneye end claims for money due end to bacons due under or arising out 
*f the Lasse, to endoree any checks or etheg instruments or orders In connection thoreuith end to file eny claira or 
take eey action or institute eny proceedings uhlch to the Assignee may seem to bo necessary or advisable in the prc-isca. 

Ike Assignor agrees that at any time end from time to lime, upon the uritten request of the Assignee end at the 
eapuise of the Assignor, tho Assignor mill promptly and duly eaacute and deliver eny and til such further inatru-erie 
end documents and take such further action as the Assignee may deem desirable io obtaining the full benefits of this 
Assignment and of the rights end po.ars herein granted, including, uithout limitation, (i) the filing or recording of 
this Assignment (or any Schedule, amendment or supplement hereto), or a financing or continuation statement »ith 
leaped hereto or thereto in accordance uith the laue of eny applicable jurisdictions end (li) the taking of such 
further action as the Assignee may deem desirable to protect fully >= Assignee's interest hereunder in accordance 
eith the Uniform Commercial Code or any other applicable leu. The A > >r hereby authorises the Assignee to effect 
eny such filing or recording ea aforesaid (including the filing of eny ch finencing statements or e-.eninents thereto 
eithout the signature of the Assignor), end. at the option of the Assignee, the Assignee's coats end eapenses ui;h 
/•sped thereto shall be payable by the Assignor on demand. 

Tke Assignor doea hereby ratify end confirm the Leese and does hereby represent end variant that the Least 
is in full fores and effect and enforceable in accordance .ith its terms, and that no default exists thereunder, s-.d 
that it sill not take or omit to take any action, the taking or omiaaion of ahich might result in an alttratiom or 
impairment of the Lease ot of this Assignment or of eny of the rights created by the lease or thie Assign-ent. 

The Aseignor does hereby further represent and .errant that It has not deigned or pledged, end hereby co.e- 
a ant a that it .ill not assign or pladge. so long as this Assignment ahatt remain in effect, any of its right, title or 
interest under, in or to the Lease, to anyone other than the Assignee, its successors or assigns, a.nd that it a:ll 
sot, eaccpt *iih the prior •ritten consent of the Assignee and upon the terms and conditions, if any, specific) in 
any such consent, enter into any agreement amending or supplementing the Lease, delive* sny notice of ter-ini..nn 
pursuant to the geese, accept any payment from the Lessee, settle or compromise any claim against the Lessee arisrrg 
under the l.nsie, OI | U b it or consent to the submission of any dispute, difference or other natter arising under or 
i* acsptcl t f the Lease cecept as required thereunder 

A. iyim.n, shall S. binding u P nn the Assignor end it. so-.c.d.rs. and sh.,1 inure tc the brnefit of the 

Atttfnct, i" lulirg »*.» »irc*t»or» •»»»!«•• . * .» i |v| 0 f t ^ ( 5t»tt of Ne* f. 

• -r * •" ....-. 

.tol'imss uusror. ,c. m.i,... ..' «“• ... ... .. " 

do, .f yA.'.TT- .iary /'•'•// ■ • 

-- “—77 • • leash* j consultants incorporated 


(}, doy at _yg’- mtary / .'.•// ■ 1 * 

•and (lv) the rl-'hts bcir .3 
cr.-mlc'.? to t!.c ; oJcnoo herein 
arc, \:l.:vc lr.coi.rlstcpt, rubjeot 
to tr • rlKiitf. Vi' tho 1« . * Cuj 


arc, l.'i. rc ir.cn.r 
to t'r ■ j'li',lit.' of 

tli- 1 r '1 ri* 30 J - 1 ! 


O- 

r.tW 





^’4 1 
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NOTICE OF MOTION (Filed March 22, 1974) 

UNITED STATES DISTRICT CCUU'f 
FOR TEE LASTEICT DISTRICT OE NEW YORK 

_X 

GEORGE FELDMAN, as Trustee in 
Bankruptcy of Leasing Consultants 
Incorporated, Bankrupt, 

Plaintiff, Index No. 74C 1/5 

-against- NOTICE OF NOT ION 

NATIONAL BANK OF NORTH AMERICA, 


Defendant. 



! 

I 

I 

| S I R G : 

PLEASE TAKE NOTICE that upon the annexed affida¬ 
vit of Anthony J. D'Auria, sworn to the 19th day of March, 
j 1974 and upon the exhibits annexed thereto, the undersigned 
will move this Court at a Motion Term thereof to be held 
at the Courtroom cf the Honorable Jack B. Weinstein, at the 
I United States Courthouse, Cadman Plaza, Brooklyn, New York, 
on the 22nd day of April, 1974 at 9:30 o'clock in the faro- 
' noon of that day or as soon thereafter as counsel can be 
heard, for judgment dismissing the complaint pursuant to 
Ruins 12(b) and 56, Federal Rules of Civil Procedure, oa the 
grounds that the complaint fails to state a claim upon whic.. 
relief can be granted; the claim asserted in the complaint 
is barred by the Statute of Limitations and the plaintiff 
lacks the capacity to sue, and for such other, furtho- ar.e 
different relief as to this Court may seem just and proper. 


Hated: New York, New York 

March IN, 1974 


Yours, etc.. 


•;V I . 

i; »:n. r.< r.our, t i.Y/.n 

... • ■ i i 1.1'. 


i . : i ,.v. in* 

I ■ • . . i . W I o a 


At • urn* ;/ s : ) 1 ' 

Oi .»( ■ • ■ < “ • 

40 l«»alx 
N< >.» V* rV , •!. 

•> ) 

N : 


r ; v \ 

j t % \ \ 


1. 


..•» W. 
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RULE 9(g) STATEMENT 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

GEORGE FELDMAN, as Trustee in 
Bankruptcy of Leasing Consultants 
Incorporated, Bankrupt, 

Plaintiff, 

-against- 

NATIONAL BANK OF NORTH AMERICA, 

Defendant. 


Index No. 74C 175 

STATEMENT PURSUANT TO 
RULE 9(G) _ 


il 


(1) Leasing Cc >5 'ltants Incorporated fLCi") was 
engaged in the business of leasing machinery, equipment and 
aircraft. 

(2) m April,1969, LCI leased a North American 

Sabre Liner to Grant Company ("Grant") for a terra of eight 
years and at a monthly rental of approximately $11,000. ! 

(3) The records reveal no filing or recordation 
of an alleged option in Grant's favor to purchase the air¬ 
craft. 

(4) On March 13, 1970, the Bank nade a $500,000 
loan to I>II in consideration for which LCI executed a secured 
promissory note, a chattel mortgage on the aircraft leased to 
Grant and an assignment of the Grant lease. 

(5) The chattel mortgage was duly recorded by 

the Bank with the Federal Aviation Agency; the Bank filed 

Form U.C.C. 1 Financing Statements with the Register of 

* — 


t he City of New York and with the New York Secretary of 

and took possession and continually maintained pos¬ 
session of the lease between LCI and Grant. 









¥ 
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»• • • 

(6) The Bank did not record the assignment of 

lease with the FAA. 

■l 

ji ; 

(7) From and after the making of the loan, • 

LCI permitted the Bank to collect the monthly rentals direct¬ 
i' 

ly from Grant and to apply them to the installments due 
under the note and mortgage. 

!■ i 

(8) On October 16, 1970, LCI was adjudicated a 

1} 

ji bankrupt, an event constituting a default under the mort¬ 
gage. 

(9) LCI 1 s bankruptcy did not interrupt the pay- 

| 

i raents received by the Bank from Grant. Indeed, the Trustee 
j knew and consented to the receipt by the Bank of the pay¬ 
ments from Grant and the Trustee made no objection to the 

I j 

ji application of those payments to the reduction of LCl's 

jj indebtedness. j 

(10) By the end of 1971, the Bank had received 

I 

I, during the three year period from the date of adjudication 
over $440,000 in reduction of the principal and interest 

j; due on LCI's loan. On November 12, 1973, the Bank and the 

I! 

i Trustee consented to the sale of the aircraft to Grant, said 
sale being without prejudice to the Bank's rights. There 

j ; was set aside from the proceeds of che sale the sum of 
j $160,473.44 representing the principal balance and accrued 
interest remaining due on the Bank's loan to LCI. 

j 

I 

Dated* New York, New York 
March 18, 1974 

! 

! 

i' 

ii 

it 


COLE & DEITZ 
Attorneys for Defendant 
Office & P.O. Address 
40 Wall Street 
New York, New York 10005 


i 
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AFFIDAVIT OF ANTHONY J. D'AURIA 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


IN SUPPORT OF MOTION 

JA1 7 


GEORGE FELDMAN, as Trustee in 
Bankruptcy of Leasing Consultants 
Incorporated, Bankrupt. 

Plaintiff, 

-against- 

NATIONAL BANK OF NORTH AMERICA, 

Defendant. 


x 


Index No: 74 C 175 
AFFIDAVIT 


x 


STATE OF NEW YORK ) 

COUNTY OF NEW YORK ) S9: 

ANTHONY D'AURIA, being duly sworn, deposes and j 

says: 

1. I am a member of the firm of Cole & Deitz, 
attorneys for defendant National Bank of North America j 

Ithe "Bank"). This affidavit is bas-d upon my examination 
of the Bank's records and. in part, upon my personal ! 

participation in the events described herein, and is 
submitted in support of the Bank's motion for judgment 
dismissing the complaint. 

2. Leasing Consultants Incorporated ("LCI") was 
engaged in the business of leasing machinery, equipment and ' 
aircraft, in April, 1969, LOT leased a North American Sabre 
liner to Grant Company ("Grant") for a term of eight years ! 
and at a monthly rental of approximately $11,000. A copy * 
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of the lease is annexed hereto and made a part hereof as 
Exhibit “A". Although the plaintiff claims that at the 
time of the lease transaction Grant obtained an option to 
purchase the aircraft, no such option was ever filed or 
recorded, and no evidence of its existence is contained in 
the Bank's files. 

3. In March, 1970, LCI applied to the Bank for 
a loan of $500,000 and offered to secure that loan by an 
assignment to the Bank of the rentals generated by the 
Grant lease. Since the assignment alone created no security 
interest in the aircraft itself, the Bank conditioned the 
making of the loan upon receiving a chattel mortgage on the 
aircraft itself. 

Thus, on March 13, 1970, the Bank made a $500,000 
loan to LCI in consideration for which LCI executed a 
promissory note, a chattel mortgage on the aircraft and an 
assignment of the Grant Lease. Copies of these documents 
are annexed hereto and made a part hereof as Exhibits "B", 
"C" and "D", respectively. 

4. The chattel mortgage was duly recorded by 
the Bank with the Federal Aviation Agency ("FAA"); the 
Bank filed form U.C.C. 1 Financing Statements with the 
Register of the City of New York and with the New York 
Secretary of State, and kept possession of the chattel 
paper (the "Lease"). The Bank did not record the assignment 
of the lease with the Federal Aviation Agency. 


5. From and after the making of the loan, the 



I 

I 
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Bank collected the monthly rentals on the aircraft directly 
from Grant and applied them to the installments due under 
the note and mortgage. On Octrber 16, 1970, LCI was 
adjudicated a bankrupt, an event constituting a default under 
the terms of the mortgage. 

LCI's bankruptcy did not interrupt the payments 
received by the Bank from Grant. Indeed, with the 
Trustee's full knowledge and consent, the Bank continued to 
receive the rental payments directly from Grant and 
continued to apply those payments in reduction of LCI's 
indebtedness as reflected in the note and mortgage. In 
fact, in June, 1971, the Trustee sought leave to sell the 
aircraft (which petition he subsequently withdrew), 
acknowledging in his petition that the Bank had a duly i 

recorded chattel mortgage and was entitled to receive payment 
thereon from the rents generated by the Grant Lease. A copy 
of tiiis application is annexed hereto and made a part 

I 

hereof as Exhibit 'V 

6. In 1971, after the Bank had received over 
$440,000 in reduction of the principal and interest due on 

I 

I 

the loan, the Trustee claimed to have discovered an infirm- 

I 

ity in the Bank's security position resulting from its 
failure to record the assignment of lease with the FAA. On 

i 

or about the same time. Grant offered to purchase the 
aircraft at a price approximating its market value. Despite 
the existence of the controversy between them, the Bank and 

i 

the Trustee consented to that sale, such consent being made ' 
expressly without prejudice to the Bank's rights. There j 
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was set aside from the proceeds of the sale the sum of 
$160,473.44 representing the principal balance and 
accrued interest remaining due on the Bank's loan to LCI. 

ji 

7. In February, 1974, the Trustee commenced this 
action seeking to recover the $440,000 received by the Bank 
and the $160,000 now on special deposit. A copy of the 
summons and complaint is annexed hereto and made a party 
hereof as Exnibit "F". The gravamen of the Trustee's 

j claim is that the Bank is not entitled to these monies 

I 

simply because it failed to record the assignment of 

i 

lease with the FAA. As the accompanying memorandum 

ij 

! ! demonstrates, the Trustee completely ignores the fact that 
the Bank is entitled to the precise funds in question 
pursuant to the terms of the chattel mortgage, the validity 

i] of which has already been acknowledged by the Trustee. 

1 

Under these circumstances, the Bank moves for 
judgment dismissing the complaint. 

i 


ANTHONY J. D'AURIA 

'! 

!! 


ij Sworn to before me this 
j 9 day of March, 1974. 


Notary 


A UW X 


Ho°'Z V 

£xp ""°S,. C ~£ 



EXHIBITS ANNEXED TO FOREGOING AFFIDAVIT 
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EXHIBIT A-LEASE BETWEEN BANKRUPT AND GRANT 


(Omitted here but printed at page JA7). 


EXHIBIT B-SECURED PROMISSORY NOTE 

NATIONAL BANK OF NORTH AMERICA 
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SECURED PROMISSORY NOTE 


$500,000.00 


March 13, 1970 

New York, New York 


FOR VALUE RECEIVED, the undersigned LEASING 
CONSULTANTS INCORPORATED (the "Maker") promises to pay to the order 
of NATIONAL BANK OF NORTH AMERICA (the "Bank"), at its office at 44 
Wall Street, New York, New York, in funds current at the New York clearing 
house, the sum of FIVE HUNDRED THOUSAND DOLLARS ($500,000.00), with 
interest on the unpaid principal balance thereof at the rate of twelve percent 
(12%) per annum, payable as follows: (a) one payment on March 20, 1970 of 
principal in the sum of SIX THOUSAND ONE HUNDRED TWENTY TWO 
DOLLARS ($6., 122. 00) plus interest from the date of the Note and (b) FIFTY 
NINE (59) consecutive monthly installments of principal and interest in the 
amount of ELEVEN THOUSAND ONE HUNDRED TWENTY-TWO DOLLARS 
($11,1 22. 00) each, commencing on the 20 day of April, 1970 and continuing 
thereafter on the same day of each month, together with additional interest in 
the amount of TEN THOUSAND DOLLARS ($10, 000. 00), which additional inter ot 
shall be payable on the date of the final payment provided for herein, -hether 
by acceleration or otherwise. Interest shall be computed on the basis of a 
360 day year composed of 12 months of 30 days each. In the event that any 
amount provided for herein shall not be paid when due, whether by acceleration 
or otherwise, the Borrower shall, 




subject to the • italics of applicable law, pa; ,,crest on the amen? 
then due at the rate of fourteen percent '14%) per annum, until such 
amount shall have been paid in full. 

Payment of this Note is secured in accordance with the terms 
and provisions of a Chattel Mortgage, dated the date hereof, between the 
Maker and the Bank, providing for a lien upon a certain aircraft described 
the: ein, and an Assignment of Lease, dated the date hereof, by the Maker 

to the Bank, providing for an assignment of the lease covering such 
aircraft. 


- If one or more of the following events listed below shall occur 
("Events of Default"), the entire unpaid principal balance of this Note and 
all other obligations and indebtedness awing to the Bank pursuant to the 
terms and provisions of the Chattel Mortgage referred to above or other¬ 
wise arising shall immediately become due and payable at the option of 

. \ 

the Bank, without notice or demand except that for any Event of Default 
except for non payment of money, the Maker shall be entitled to ten days 
alter date of such notice within which to cure such default: 

(a) Default shall be made in the payment of any amount when 
due, >'y acceleration or otherwise, under this Note or under any other 
obligation or indebtedness of the Maker to the Bank; 


occurred; 


(b) An Event of Default under the Chattel Mortgage shall have 


(c) Failure of the Maker to obtain the consent of the lessee to 


the Assignment of Lease described hereinabove, within 45 days of the date 
of .this Note; 


(d) Any material representation, warranty, certificate, 
statement or report made in writing to the Bank in connection with Bus 
Note or in connection with any other indebtedness of the Maker to the Bank 
shall be incorrect in any material respect when made; 

(e) Default shall be made Ln the payment of any obligation of 

the Maker for borrowed money to any other person, firm or corporation, 
when such obligation shall have become due in accordance with the terms 
thereof; or . _ 

(f) Any of the following shall occur: the dissolution of the 
Maker; the loss or cancellation of its legal status by reason of any judicial, 
extra-judicial, or administrative proceedings; the Maker shall be unable, or 
shall admit in writing its inability, to pay its debts as they mature; the Maker 
shall become insolvent or bankrupt or make an assignment for the benefit of 
the creditors; the Maker shall consent to the appointment of a trustee, or re¬ 
ceiver for it or for a substantial part of its property; a trustee or receiver 
shall be appointed for the Maker or for a substantial part of its property with¬ 
out its consent; or bankruptcy, reorganization, arrangement, insolvency, 
liquidation or dissolution proceedings shall be instituted by or against the Maker, 
and any such involuntary petition shalf be dismissed within 90 days after filing 
thereof provided the Maker shall promptly interpose an answer to such petition. 

In the event that this Note shall be placed in the hands of an 
attorney for collection by reason of any default 



>VI ' 
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hereunder, the Maker agrees to pay attorneys’ fees in the 
amount of fifteen percent (152) of the unpaid principal 
balance hereof which amount the Maker agrees to bo reason¬ 
able and, in addition, the Maker shall pay to the Dank, 
upon demand therefor, all other expenses incurred bv it in 
connection with the enforcement of this Mote, the Chattel 
Mortgage or Assignment of Lease referred to herein. 

The rights, povrers or remedies given to the Bank 
under this Mote shall be in addition to all rights, powers 

and remedies given to it by virtue of the Chattel Mortgage 

/ 

or Assignment of Lease referred to herein or any statute or 
rule of law. 


Any forebearance, failure or delay by the Bank in 
exercising any right, power or remedy under this Mote or 
under the Chattel Mortgage or Assignment of Lease referred 
to herein or otherwise available to the Dank shall not be 
deemed to be a waiver of such right, power or remedy, nor 
shall any single or partial exercise of any right, power or 
remedy preclude the further exercise thereof. 

1,0 modification or waiver of any provision of this 
Note, or the Chattel Mortgage or Assignment of Lease referred 
to herein shall be effective unless the same shall be in 
writing and signed by the Bank and any such modification or 
waiver snail apply only to the specific instance for which 
given. • 
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This Note was made and delivered in the State 
of New York and shall be construed in accordance with the 
laws of such state. 

The term "Dank as used herein shall be deemed 
to include the 3ank and its successors, endorsees and 
assigns. 

LEASING CONSULTANTS INCORPORATE.') 

By ?>/ ZjUlZ - tjL k ■ “ 

1 0 

Address: 







\ 


EXHIBIT C- CHATTEL MORTGAGE JA?7 

CHATTEL MORTGAGE 

THIS .CHATT-.L, MORTGAGE, dated I^irch \3 , 1970, 
from LEASING CONSULTANTS INCORPORATED, a New York corpora¬ 
tion having an office at 1044 Northern Boulevard Roslyn, 

New York New York (the "Company"), to NATIONAL 

BANK OF NORTH AMERICA, a national banking association having 
offices at 44 Wall Street, New York, New York 10005 (the 
"Mortgagee"). 

WHEREAS, the Company is the sole owner of the 
Sabieliner Executive Jet Aircraft described in Schedule I 
hereto attached (the "Aircraft"), which is completely equipped 

with the necessary aircraft engines and avionics and is other- 

♦ 

wise in flying condition and is fully certificated under the 
Federal Aviation Act of 1958, as amended; and 

WHEREAS, the Company is, simultaneously with the exe^ 
cution and delivery of this Chattel Mortgage, borrowing the 
principal amount of $500,000 and delivering to the Mortgagee 
a secured promissory note of the Company, dated the date here¬ 
of (herein, together with any extensions, renewals or amend¬ 
ments thereof, called the "Note") in the principal amount of 


$500,000, payable as follows: (a) one payment on March 20, 1970 of 
principal in the sum of SEX THOUSAND ONE HUNDRED TWENTY TWO 
DOLLARS ($6, 122. 00) plus interest from the date of the Note and (b) 

FIFTY NINE (59) consecutive monthly installments of principal and inti rest 
in the amount of ELEVEN THOUSAND ONE HUNDRED TWENTY-TWO 
DOLLARS ($11, 122.00) each,'commencing on the 20 day of April, 1970 
aijid continuing thereafter on the same day of each month, together with 
additional interest in the amount of TEN THOUSAND DOLLARS ($10,000.00), 
which additional interest shall be payable on the date of the final payment 
provided for herein, whether by acceleration or otherwise, such Note having 
a final maturity of February 20, 1975, and otherwise in the form of Exhibit 

I 

A hereto; and 

WHEREAS, the Company is executing and delivering this 

Chattel Mortgage in order to secure the prompt payment of the principal of 

* 

and interest on the Note and the performance and observance by the Company 
of all its agreements and covenants in this Chattel Mortgage contained, 

NOW, THEREFORE, in consideration of the amount loaned 
as above recited and of other good and valuable consideration, the receipt 
and adequacy of which are hereby acknowledged, and to secure the prompt 
payment of the principal cf an interest on the Note and the performance and 
observance by the Company of all of its agreements and covenants herein 
contained, the Company lias transferred, granted, bargained, sold, conveyed, 
xnortgaged, hypothecated and pledged, and docs hereby transfer, grant, 
bargain, sell, convey, mortgage, hypothecate and pledge to the Mortgagee, its 
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successors and assigns, all of the property described in 
Schedule I hereto attached, together with all appliances, 
instruments, radios, navigation aids, equipment and accesso¬ 
ries, all additions which may from time to time be installed 
in or be appurtenant thereto, all substitutions or replace¬ 
ments therefor, and all sales warranties and/or obligations 
to supply spare parts in respect thereof (herein called the 
"Mortgaged Property"); 

TO HAVE AND TO HOLD the Mortgaged Property unto 
the Mortgagee, its successors and assigns, to it and to its 
successors' and assigns' own use, benefit and behoof for¬ 
ever; 


PROVIDED, HOWEVER, and these presents are upon the 
condition that, if the Company, its successors or assigns, 
shall pay .r cause to be paid the principal of and interest 
on the Note and all other sums, together with interest, that 
may be owino and payable to the .Mortgagee, its successors and 
assigns, as herein provided, this Chattel Mortgage and the 
estate and rights hereby granted shall cease to be binding 
and shall be void, otherwise to remain rn full force and ef¬ 
fect; 

UPON CONDITION that, until the happening of any 
Event of Default hereunder, subject to the terms an pro¬ 
visions of the Note and the assignment by the Company to the 


1 
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Mortgagee of Aircraft Lease Mo. .._j, dded April 11, 1969 
between tho Company, as lessor, and The Grant Company, and 
the schedule covering the Aircraft attached thereto (the 
hixexaft Lease Assignment"), the Company shall have the 
right to possess the Mortgaged Property and to collect and 
enjoy the rents, issues, profits, revenues and income there¬ 
of. 

IT IS HEREBY COVENANTED AND DECLARED by and be¬ 
tween the parties hereto and their respective successors and 
assigns that the terms upon which the Mortgaged Property 
shall be held and used are as follows: 

ARTICLE I 
DEFINITIONS 

SECTION 1.1.. For all purposes of this instrument, 
unless the context otherwise requires: 

A. "This Chattel Mortgage" shall 
mean this instrument as originally executed 
or as it may from time to time be supple¬ 
mented or amended by one or more amendments 
or supplemental chattel mortgages. 

B. "Company Order" and "Company 
Request" shall mean, respectively, a written 
order or request signed in the name of the 
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Company by the President or Vice 
President of the Company, and de¬ 
livered to the Mortgagee. 

C. "Officers' Certificate" shall 
mean a certificate signed by the President 
or a Vice President of the Company and de¬ 
livered to the Mortgagee. 

D. "Opinion of Counsel" shall mean a 
written opinion of counsel, who may be counsel 
for the '"ompany, selected by the Company and 
acceptable to the Mortgagee. 

£. "Event(s) of Default" ~hall have the 
meaning stated in Section 4.1. 


ARTICLE II 
INSURANCE ACCOUNT 


SECTION 2.1. All moneys received by the Mortgagee 
as proceeds of insurance upon any part of the Mortgaged 
Property shall be deposited by the Mortgagee in a special 
account to be maintained by the Mortgagee at its offices at 
44 VJall Street, Mew York, Ncv; York, and to be entitled 
"Leasing Consultants Incorporated Insurance Account" (the 
"Insurance Account"). The funds in the Insurance Account 


_ r _ 
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shall be held by the Mortgagee as a part of the Mortgaged 
Property, and, unless an Event of Default, or an event 
which would constitute an Evert of Default but for the re¬ 
quirement that notice be given or time elapse or noth, shall 
have occurred and shall not have been remedied, such funds 
may be withdrawn by the Company from time to time and shall 
be paid by the Mortgagee upon Company Order, or reimburse 
the Company for, and up to an amount not exceeding, expendi¬ 
tures made to repair and/or restore the property damaaed, 
but only upon receipt by the Mortgagee of the following: 

A. A Company Request for the with¬ 
drawal and payment of specified proceeds 
of insurance then on deposit in the In¬ 
surance Account. 

B. An Officers' Certificate dated 
not more than five days prior to the appli¬ 
cation for such withdrawal, setting forth 
as follows: 

(1) that expenditures have been 
made by the Company in a specified 
amount for making repairs, restorations 
and/or replacements to make good the 
damage suffered to the Mortgaged Property, 
and that the Mortgagee then holds in the 
Insur.vi '. 1 : 1 : 0 ..:.t tain scecif.ied nro- 


_ r 
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ceeds of insurance paid on account 
of such damage, and giving a brief 
description of such damage and of 
such repairs and/or re torations 
and/or replacements; 

(2) that the amount so expended 
is not in excess of the fair value of 
such repairs and/or restorations and/or 
replacements at the date of the making 
thereof by the Company; 

(3) that no part of such expendi¬ 
tures has been or is then being used, in 
any other previous or then pending appli¬ 
cation, as the basis for the withdrawal 

of any funds from the Mortgagee hereunder; 
and 


(4) that there is no outstanding in¬ 
debtedness known, after due inquiry, to the 
Company for the purchase price of, or for 

o 

labor, wages, materials or supplies in conncc 
tion with, sucl repairs and/or restorations 
and/or replacements, which, if unpaid, night 
become the basin of a vendor's, mechanic's, 
laborer's, materialman's, statutory or other 


fife- 
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similar lien upon the Mortgaged 

Property. 

C. An Opinion of Counsel stating that 
the Company has acquired a good and valid legal 
title to said repairs and/or restorations and/or 
replacements and that all of the Company's right, 
title and interest in and to said repairs and/or 
restorations and/or replacements are then subject 
'to this Chattel Mortgage as a valid first lien 
thereon. 

After any Event of Default shall have occurred and 
during any period that any such Event of Default shall con¬ 
tinue unrenedied, and at any time after any of the remedies 
specified in Article IV shall have been exercised by the Mort¬ 
gagee in accordance with the terms of this Chattel Mortgage, 
funds in the Insurance Account may at any time, or from time 
to time, be used, paid or applied, at the opt ?™ of the Mort¬ 
gagee, to effect the performance on behalf of i_ne Company of 
the Company's obligations under this Chattel Mortgage, and/or 
the Mote. 

ARTICLE III a 

COVENANTS OF THE COMPAUY 

The Company hereby covenants and warrants as follows 


3 
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SECTION 3.1. War ranty of Title . At the time 
of the execution and delivery of this Chattel Mortgage, 
the Company has good title to and is possessed of the 
Mortgaged Property, subject to no lien, charge or encumbrance^ 
and has full power and lawful authority to transfer, grant 
bargain, sell, convey, mortgage-, hypothecate- and pledge the 
Mr-tgaged Property in the manner and form aforesaid. 

'Company hereby does and will forever warrant 
and defend the title to the Mortgaged Property against the 
claims and demands of all persons whomsoever. 

SECTION 3.2. Recording . "*he Company will cause 
this Chattel Mortgage at all times to be kept recorded, re¬ 
recorded, filed, refiled, registered and reregistered, in 
such manner and in such places as may be required or permitted 
under the Federal Aviation Act of 1958, as amended, or other 
applicable law, or as the Mortgagee ma^ reasonably require, 
to preserve and protect the rights and security of the 
Mortgagee hereunder as to all the Mortgaged Property, and the 
Company will furnish to the Mortgagee promptly after the exe¬ 
cution and delivery of this Chattel Mortgage evidence satis¬ 
factory to the Mortgagee that this Chattel Mortgage has been 
properly recorded, or has been received for record, under the 
Federal Aviation Act of 1958, as amended. 


4 
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SECTION 3.3. To Maintain Priority of Lien; T o 
Pay Taxes . This Chattel Mortgage is, and alv/ays will bo 
kept, a direct lien upon the Mortgaged Property; and the 
Company will not create or suffer to be created any other 
lien or charge upon the Mortgaged Property or any part 
thereof or upon the income therefrom, and the Company will 
from time to time pay or cause to be paid as they become due 
and payable all taxes, assessments and governmental charges 
levied or assessed or imposed upon the Mortgaged Property 

• t 

or any part thereof or upon any income therefrom, and also 
all taxes, assessments and governmental charges levied or 
assessed or imposed upon the lien or interest of the Mort¬ 
gagee in the Mortgaged Property, so that the lien of this 
Chattel Mortgage shall at all times be wholly preserved at 
the cost of the Company and without expense to the Mortgagee; 
and the Company will not suffer any other matter or thing 
whatsoever whereby the lien of this Chattel Mortgage night 
be impaired; provided, however, that the Company shall have 
the right to contest, in good faith, by appropriate pro¬ 
ceedings, any such tax assessment or governmental charge, and 
pending such contest, nay defer the payment thereof, so long 
as such deferment in payment shall not, in the opinion of the 
Mortgagee, subject the Mortgaged Property or any part thereof 
to forfeiture or loss, and the Company shall have on it', books 
reserves deemed by the Company adequate with respect th-reto. 


10 
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SECTION 3.4 Operation and Maintenance of 
Mortgaged Property . The Company will at all times cause 
the Aircraft (and related engines) to be used in a careful 
and proper manner, and the Mortgaged Property and every 
part thereof to be maintained, preserved and kept in good 
condition, repair and working order, and will cause the air¬ 
worthiness certificate of the /aircraft to be maintained in 
good standing at all times under the Federal Aviation Act of 
1958, as amended. The Company will cause the Mortgaged 
Property to be maintained, used and operated in conformity 
with all applicable rules, regulations and orders of govern¬ 
mental authorities having jurisdiction and the provisions of 
all insurance policies in effect with respect thereto. The 
Company will from time to time cause all needful and proper 
rooairs to be made, so that at all times the efficiency of 
the Mortgaged Property will be fully maintained. The Company 
will cause to be replaced at its own expense or at the.expense 
of the lessee of the Aircraft, the /aircraft (and all related 
engines, appliances, equipment, instruments and accessories) 

0 

included in the Mortgaged Property that may be retired (whether 
by sale, expropriation, wearing out, loss or destruction or 
other cause) or may be in anywise rendered unfit for use, with 
replacements of substantially the same character and of as 
good material and construction, and of a fair value at least 
equal to the fair value immediately prior to such event, and 
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constructed and first placed in service not earlier 
than the respective dates of the construction and first 
placing in service of the units so retired or rendered 
unfit for use. All such replacements shall be and become 
a part of the Mortgaged Property and shall be subject to 
all of the terns of this Chattel Mortgage. 

Replacements under this Section shall be reported 
by the Company to the Mortgagee from time to time whenever 
the aggregate cost to the Company of items not therefore 
reported shall exceed $15,000, and such report shall describe 
in reasonable detail the property used for replacement and 
the property replaced thereby. 

Promptly after the replacement of any engine, the 
Company will execute and deliver a supplement to this Chattel 
Mortgage (in form and substance satisfactory to the Mortgagee), 
v/hich supplement, among other things, shall subject such re¬ 
placement engine to the lien of this Chattel Mortgage. In 
connection v/ith each such supplement, there shall be delivered 
to the Mortgagee an opinion of counsel satisfactory to the 
Mortgagee, with respect to the due authorization, execution 
and delivery of such supplement, its legality, validity and 
enforceability in accordance with its terms, and its due re¬ 
cording in accordance with applicable law in order to create 
a valid first lien on the property described in such supplement. 
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In addition to any and all other causes and 
conditions rendering an airplane unfit for use within the 
meaning of this Section, the grounding of an airplane by 
the withdrawal of an airworthiness certificate issued by 
the Federal Aviation Agency or any governmental agency 
, substituted therefor shall be deemed to render the same un¬ 
fit for such use. 

Nothing in this Section contained shall obligate 
the Company to replace any item of property, if there shall, 
within thirty days after the same has been sold, expropriated, 
worn out xost, destroyed or rendered unfit for use, be paid 
to or deposited with the Mortgagee to be held under Section 
2.1 proceeds of insurance or other moneys in an amount at 
least equal to the estimated cost of replacement, as deter¬ 
mined by the Mortgagee, of such item of property, or if, in 
the case of an airplane that has been grounded, appropriate 
action shall have been commenced by the Company within said 
period of thirty days to correct the cause of such grounding 
and, within ninety days thereafter, said cause shall have 
been corrected and the airworthiness certificate of such air¬ 
plane reissued. 

The Company agrees to place a plate in the cockpit 
of the Aircraft showing the Mortgagee’s interest therein. 
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SECTION 3.5 To Insure . The Company shall main¬ 
tain or cause to be maintained liability insurance and in¬ 
surance upon the Aircraft, engines and all parts which are 
included in the Mortgaged Property, in such responsible 
companies and in such amounts and against such risks as are 
satisfactory to the Mortgagee, said insurance on the Aircraft 
in no event to be in an amount less than 110% of the unpaid 
indebtedness due the Mortgagee under the Note in the prin¬ 
cipal amount of $500,000, referred to in the recitals con¬ 
tained in this Chattel Mortgage. All policies and other 
contracts for such insurance shall (i) name the Company as 
an inijred, (ii) contain a breach of warranty provision, and 
(iii) provide that the proceeds of such insurance shall be 
payable to the Mortgagee as the interest of the Mortgagee nay 
appear (by means of standard mortgagee clause without con¬ 
tribution) . Each such policy or other contract or said 
mortgagee clause shall contain an agreement by the insurer 
that, notwithstanding any right of cancellation reserved to 
such insurer, such policy or contract shall continue in force 
for the benefit of the Mortgagee for at least thirty days after 
written notice to the Mortgagee of cancellation. 

All proceeds of insurance paid to the -Mortgagee in 
accordance with this Section shall bo held and paid over or 
applied by the Mortgagee as provided in Section 2.1. 
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As soon as practicable after the execution of 
this Chattel Mortgage, and prior to the expiration of 
each policy, and at any tine upon reasonable request of 
the Mortgagee, the Company shall furnish to the Mortgagee 
an Officers' Certificate containing a detailed list of the 
insurance carried on the Mortgaged Property on the date 
therein specified (which shall be within thirty days of the 
filing of .such certificate), and stating that said insurance 
complies with the requirements of this Section. 

SECTION 3.6. Location of Aircraft . The Company 
will not, without the prior written consent of the Mortgagee, 
suffer or permit the Aircraft to be taken into Cuba or any 
of the so-called "Soviet-controlled areas", or into any 
satellite country of, or ir>o any territory occupied by, the 
Union of Soviet Socialist Republics or China, will not suffer 
or permit the Aircraft to be taken into any recognized or 
threatened zone of hostilities unless fully covered to the 
Mortgagee's satisfaction by broad form war risk insurance or 
unless the Aircraft in question is operated under contract 
with the Government of the United States of America under 
which contract the Government assumes liability for any damage, 
loss or destruction, and will not base the Aircraft outside 
the United States of America and its territories and possessions 

The Company will not execute or permit or willingly 
allow to Le done ’ ac .1 V* which Insurance rv.»” ’••* 


JA4? 


suspended, impaired or cancelled, and will not permit or 
allow any of the Mortgaged Property to undertake any 
flight or run any risk or transport an} passengers or cargo 
which nay not be permitted or nay be excluded from coverage 
by the insurance policies and contracts in force, without' 
having previously insured such Mortgaged Property by addi¬ 
tional coverage to extend to such flights, risks, passengers 
or cargoes. 


SECTION 3.7. Possession and Transfer . The Conpany 
shall not part with possession of or enter into any lease 
with respect to the Aircraft without the prior written con¬ 
sent of the Mortgagee. The Conpany warrants and represents 
that the Aircraft is now subject to a Lease Agreement, dated 
April 11, 1969, between the Company, as lessor, and The Grant 
Company ("Grant"), as lessee, a true copy of which has been 
delivered i_o the Mortgagee, (the "Lease Agreement"), and that 
the Lease Agreement is in full force and effect, without 
amendment. 

SECTION 3.8. Alterations and Additions . The 
Conpany shall not make any material alterations to the Aircraft 
without the prior written consent of the Mortgagee other than 
alterations to the interior configuration of the Aircraft 
which will not materially decrease the value of the Aircraft. 

\ 

SECTION 3.9. Inspecti on by Mortga gee ; In fe r abion . 

'-’he Company mi'll at any I all times, upt tk ' rc- 
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quest of the Mortgagee and afe— tlm UMpbrtge" ' ftf UUi Lumpany, - 
permit the Mortgagee by its representatives to inspect 
the Mortgaged Property, and will afford and procure a 
reasonable opportunity to make any such inspection. 

SECTION 3.10. Citizenship of the Company; 

Authority to Operate Aircraft . The Company and Grant are, 
and at all times until all indebtedness hereby secured 
shall have been paid in full‘will be, citizens of the United 
States as defined in Section 101 (13) of the Federal Aviation 
Act of 1958, as amended. Neither the Company nor Grant is 
an air carrier within the meaning of Section 101(3) of the 
Federal Aviation Act of 1958, as amended, and neither is re¬ 
quired to hold an air carrier operating certificate issued by 
the Federal Aviation Agency or a certificate of public con¬ 
venience and necessity issued by the Civil Aeronautics Soard. 
The Company shall not, and shall not permit Grant to, operate 
the Aircraft in a manner or under circumstances which would 
require the issuance of such certificates by such agencies, 
unless such certificates shall have previously been obtained. 

SECTION 3.11. Indemnity . The Company covenants and 
agrees that it will indemnify and protect the Mortgagee 
against all claims arising out of or in connection with the 
Company's ownership of or use of any of the Mortgaged Property. 
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SECTION 3.12. Performance of Company's Agreements . 
The Company agrees that the Mortgagee may, at its option, 
perform any agreements of the Company under this Chattel 
Mortgage with respect to the Mortgaged Property which the 

Company shall have failed to perform, and the Company agoees 

to reimburse the Mortgagee for an expenses incurred in connec 
tion therewith. 

ARTICLE IV 

DEFAULTS AND REMEDIES 

SECTION 4.1. Event(s) of Default . In case one or 
more of the following Event(s) of Default shall have occurred 
and shall not have been remedied: 

A. default shall be made by the 
Company in the payment when due, whether 
by acceleration or otherwise, of any sum 
payable under this Chattel Mortgage or the 
Note; or 

B. default shall be made in the per-* 
formance of any of the covenants contained 
in Section 3.5, 3.6 or 3.7; or 

C. default shall be made in the per¬ 
formance of any other covenant or agreement 
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of the Company in this Chattel Mortgage, and 
such default shall continue for a period of 

ten days after notice thereof from the .Mort- 
gagee; or 

default shall be made by the Company 
or the lessee in the Lease Agreement, and 
such default shall remain unremedied for a 
period of thirty (30) days or more; or 

default shall be made in the payment 
when due of any obligation of the Company for 
borrowed money; or 

F. an^ representation or *?arranty of the 
Company hereunder shall prove incorrect or un¬ 
true iri any material respect; or 

, 1 

G. all or substantially all of the Mort¬ 
gaged Property shall be condemned, seized or 
otherwise expropriated, or the management of 
such property shall be assumed, by any govern¬ 
ment or any officer or instrumentality thereof 
and shall be retained for any period of thirty 
consecutive days, unless within such thirty- 
day period the Mortgagee shall receive as¬ 
surances, satisfactory to it, that the Company 
will be compensated therefor in amount, time 
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v arid manner satisfactory to the Mortgagee; 

or 

H. any of the following shall occur: 
the dissolution of the Company; the loss or 

l 

cancellation of its legal status by reason 
of any judicial, extra-judicial, or adminis- 

i ^ 

trative proceedings; the Company or Grant or 

A 

any guarantor of the obligations of the 
Company to the Mortgagee shall be unable, or 
shall admit in writing its inability, to nay 
its debts as they mature; the Company or Grants 
or any guarantor of the obligations of the 
Company to the Mortgagee shall become insolvent 
or bankrupt or make an assignment for the bene¬ 
fit of creditors; the Company or Grantor any 
, * 
guarantor of the obligations of the Company to 

the Mortgagee shall consent to the appointment 
of a trustee or receiver for it or for a substan¬ 
tial part of its property; a trustee or receiver 
shall be appointed for the Company or Grantor 
any guarantor of the obligations of the Company 
to the Mortgagee or for a substantial part of its 
property without its consent; or bankruptev, re¬ 
organization arrangement, insolvency, liquidation 
or dissolution proceedings shall be instituted by 
or against the Company or Grantor any guarantor 

-20 - 
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of the obligations of the Company to 
the Mortgagee; 

the Mortgagee nay then, if and to the extent permitted by 
applicable law, have the right to exercise the renedies 
set forth in the following Sections of this Article. 

SECTION 4.2. Acceleration )f Unpaid Installments . 

In case one or more of the Events of Default shall have 
happened and shall not have been remedied, the Mortgagee 
shall have the right to declare the entire unpaid amount 
due the Mortgagee under the Note due and payable, whereupon 
the same shall become immediately due and payable. 

SECTION 4.3. Repossession . The Company agrees, 
to the full extent that it lawfully may, that, in case one 
or uiore of the Events of Default shall have occurred and 
shall not have been remedied, then, and in every such case, 
the Mortgagee, by agent or representative, shall have the 
right and power to take possession of all or any part of the 
Mortgaged Property, and to exclude the Company and all per¬ 
sons claiming under the Company wholly or partly therefrom, 
and thereafter to hold, store and/or use, operate, manage 
and control the same. 

A.t the request of the Mortgagee, the Company shall 
promptly deliver or cause to be delivered to the “’ortgaqee, 
or to an agent or representative designated by the Mortgagee, 
all property to whose possession the Mortgagee shall at the 
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time be entitled hereunder, and the Mortgagee, its 
agents and representatives, shall have the right to 
enter upon any or all of the Company's premises and 
property to exercise the Mortgagee's rights hereunder. 

Upon every such taking of possession, the Mort¬ 
gagee may, from time to time, at the expense of the Mort¬ 
gaged Property, make all such repairs, replacements, al¬ 
terations, additions and improvements to and of the Mort¬ 
gaged Property, as to the Mortgagee may seem proper. In 
each such case, the Mortgagee shall have the right to 
manage and control the Mortgaged Property and to exercise 
all rights and powers of the Company in respect of the 
Mortgaged Property as the Mortgagee shall deem best, in¬ 
cluding the right to enter into any and all such agreements 
with respect to the leasing and/or operation of the Mort¬ 
gaged Property or any part thereof as the Mortgagee may see 
fit; and the Mortgagee shall be entitled to collect and re¬ 
ceive all rents, issues, profits, revenues and other in¬ 
come of the same and every part thereof. Such rents, issues, 
profits, revenues and other income shall be applied to pay 
the expenses of holding and operating the Mortgaged Property 
and of conducting the business thereof, and of all maintenance, 
repairs, replacements, alterations, additions and improvements, 
and to make all payments which the Mortgagee may be required 
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or may elect to make, if any, for taxes, assessments, 
insurance and other proper charges upon the Mortgaged 
Property or any part thereof, and a. 1 1 other payments 
which the Mortgagee may be required or authorized to 
make under any provision of this Chattel Mortgage. The 
remainder of such rents, issues, profits, revenues and 
other income shall be applied only in accordance with 
Section 4.7. 

SECTION 4.4. Power of Sale; Suits for Enforce ment. 
In case one or more of the Jvents of Default shall have 
happened and shall not have been remedied, the Mortgagee 
personally or by agents, with or without possession of 
the Mortgaged Property, 

- I 

A. may, to the extent permitted by 
law, sell at one or more sales, as an en¬ 
tirety or in parcels as hereinafter pro¬ 
vided, all or any part of the Mortgaged 
Property, such sale or sales to be made to 
the highest bidder at public auction, or to 
a purchaser at private sale, at such place 
or places and at such time or times, and 
upon such terms as the Mortgagee may fix and 
briefly specify in the notice of sale to be 
given as herein provided or as may be re- 




23 




JA50 


quired by law; or 

B. may proceed to protect and en¬ 
force the rights of the Mortgagee under 
this Chattel Mortgage by suit, whether 
for specific performance of any covenant 
herein contained, or in aid of the execu¬ 
tion of any power herein granted, or for 
.the foreclosure of this Chattel Mortgage 
and the sale of the Mortgaged Property 
under the judgment or decree of a court of 
competent jurusdiction or for the enforce¬ 
ment of any other right, as the Mortgagee 
shall determine. 

SECTION 4.5 Notice of Sale . Notice of any public 
sale under 'this Article shall state the time when and the 
place where the same is to be made, and shall contain a brief 
description of the property to be sold, and shall be suffi¬ 
ciently given if published once in each of any two successive 
calendar weeks in a daily newspaper in the English lanauage, 
of general circulation in the city where the sale is to be 
made and customarily published on each business day of the 
year, whether or not such newspaper is published on Saturdays, 
Sundays and legal holidays (in each instance upon any business 
day of the rock and in any such newspaper, but the publication 



in the first calendar week to be made not less than 
fifteen days nor more than forty-five days prior to such 
sale), and otherwise as may be required by law and/or by . 
order of a court, if any, having jurisdiction over such 
sale. In the event of a private sale, the Mortgagee shall 
give the Company not less than fifteen days' written notice 
of such proposed private sale, which notice snail contain 
the terms of such sale, and the Company shall have the 
right of first refusal to purchase upon the same terms and 
conditions. 

SECTION 4.6. Delivery to Purchaser . Upon the 
completion of any sale under this Article, the Company shall 
deliver all of the property sold to' the purchaser or pur¬ 
chasers at such sale within a reasonable time thereafter, but 
in any event full title and right of possession to such proner 
ty shall pass to such purchaser or purchasers forthwith unon 
the completion of such sale. Nevertheless, if so requested 
by the Mortgagee or by any purchaser, the Company shall con¬ 
firm any such sale or transfer by executing and delivering to 
such purchaser all proper instruments of conveyance and trans¬ 
fer and releases as may be.designated in any such request. 

Every such sale shall operate to divest all right, 
title,interest, claim and demand whatsoever of the Company of, 
in and to the property so sold, and shall be a perpetual bar. 
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both at law and in equity, against the Company and all 
persons claiming the property sold, or any part thereof, 
through the Company, its successors or assigns. 

SECTION 4.7. Application of Proceeds . The pro- 
• ceeds of any sale of the Mortgaged Fropoi*ty, or any part 
thereof, under this Article, together with any other sums 
then held by the Mortgagee as part of the Mortgaged Property 
shall be applied as follows: 

A. First . To the payment of the 
costs and expenses of such sale, including 
counsel fees, the reasonable compensation of 
the Mortgagee's agents and attorneys, and all 
charges, expenses, liabilities and advances 
incurred or made by the Mortgagee, and all 
other sums payable by the Company under this 
Chattel Mortgage, and to provide adequate in¬ 
demnity to the Mortgagee against liens, if any, 
claiming priority over or equality with thin 
Chattel Mortgage; and 

B. Second. The balance, if any, shall he 
hold by the Mortgagee and shall be applied to 
the payment of accrued interest on and the unneid 


° r, 



principal balance of the Note (the 
Company remaining liable for the unpaid 
balance of the Note), and to the payment 
of any other obligations of the Company 
to the Mortgagee hereunder, and any sur¬ 
plus thereafter remaining to be paid to 
the Company, its successors or assigns, or 
to whomsoever may be lawfully entitled to 
receive the sane, or as a court of com¬ 
petent jurisdiction may direct. 

SECTION 4.8. Mortgagee May Purchase . At any sale 
under this Article, the Mortgagee or its agent nay bid for 
and purchase the property offered for sale, and, upon com¬ 
pliance with the terms of sale, may hold, retain and dispose 
of such property without further accountability therefor. 

In case of any such sale to the Mortgagee or its agent, the 
Mortgagee nay, for the purpose of making payment for the 
Mortgaged Property, or any part thereof, so purchased, use 
any claim then due and payable to the Mortgagee und '.r 4 -h'» 
Note or hereunder, as a credit against the purchase mrlco. 

SECTION 4.9 Remedies Cumulative . No remedy here¬ 
in conferred is intended to be exclusive of any other remedy, 
but every such remedy shall be cumulative and shall be in 
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addition to every other remedy herein conferred or now or 
hereafter existing at law or in equity or by statute. 

No delay or omission of the Mortgagee to exercise any right 
or remedy arising hereunder shall impair any right or remedy 
or shall be construed to be a waiver of any Event of De- 
• fault or an acquiescence therein; and every right and remedy 
given by this Chattel Mortgage to the Mortgagee nay be 
exercised from tine to time and as often as may be deemed 
expedient by the Mortgagee. 

SECTION 4.10. Discontinuance of Proceedings . In 
case the Mortgagee shall have proceeded to enforce any 
right, power or remedy under this Chattel Mortgage by fore¬ 
closure, entry or otherwise, and such proceedings shall have 
been discontinued or abandoned for any reason or shall have 
been determined adversely to the Mortgagee, then and in 
every such case the Company and the Mortgagee shall be re¬ 
stored to their former positions and rights hereunder with 
respect to the property subject or intended to be subject to 
this Chattel Mortgage, and all rights, remedies and powers 
of the Mortgagee shall continue as if no such proceedings 
had been taken. 

SECTIOM 4.11 Mai vc r of nights . To the ful] extent 
that it may lawfully so arrrec, the Companv will not at an'’ 
time insist upon, plea-', claim, or take the benefit or nd- 

- 2 »; - 
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vantage of any appraisement, valuation, stay, extension, 
moratorium or redemption law now or hereafter in force, 
jn order to prevent, delay or hinder the enforcement of 
this Chattel Mortgage or the absolute sale of any portion 
or all of the Mortgaged Property, or the possession thereof 
by any purchaser at any sale under Section 4.4, and the 
Company, for itself and all who may claim under it, an far 
as it or they nov; or hereafter lawfully nay, hereby waives 
the benefit of all such laws. The Company, for itself and 
all v/ho may claim under it, as far as it or they now or 
hereafter lawfully may, also waives all right to have the 
Mortgaged Property marshalled upon any foreclosure hereof 
and agrees that any court having jurisdiction to for-, closure 
this Chattel Mortgage may order the sale of the Mortgaged 
Property as an entirety. 

• 

ARTICLE V 
SUNDRY PROVISIONS 

SECTION 5.1. Notices . Any request, order, direction, 
approval, consent, notice or other document provided or per¬ 
mitted by this Chattel Mortgage to be made upon, given or 
furnished to, or filed with the Mortgagee by the Company, shall 
be sufficient and effective for every purpose hereunder if and 
when made upon, given or furnished to, or filed with the Mort¬ 
gagee in writing at its office at 44 Wall Street, New York, 
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Kew York 10005, Attention: Lease Financing Division. 

Any request, order, consent, notice or other document 
provided or permitted by this Chattel Mortgage to be made 
upon, given or furnished to, or filed with the Company by 
the Mortgagee, shall be sufficient and effective for every 
, purpose hereunder if in writing and mailed, first class 
postage prepaid, to the Company, addressed to it at 


Attention-: 

address as may have been furnished 
by the Company. 


, or at such other 
in writing to the Mortgagee 


SECTION 5.2. Agents and Employee s. The Mortgagee 
may execute any of its duties or powers hereunder by or through 
agents or employees. 

SECTION 5.3 Transfer or Assignment . This Chattel 
Mortgage or any sums due or to become due hereunder may be 
transferred or assigned by the Mortgagee with notice thereof 
to the Company, and in such event the transferee or assignee 
shall have all the rights, powers, privileges and remedies of 
the transferror hereunder, and the Company's obligations here¬ 
under shall not be subject to any defense, offset or counter¬ 
claim available to the Company against the transferor. 

SECTION 5.4. Governin g Lav;. This Chattel Mortgage 
has been delivered in the State o r Mew ’.'ork and the laws of 
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such State shall control the construction thereof and all 
questions which may arise as to the interpretation or per¬ 
formance thereof. 

SECTION 5.5. Successors and Assigns . All the 
covenants, promises, stipulations and agreements of the 
Company in this Chattel .Mortgage contained shall bind the 
Company and its succes ors and assigns and shall inure to 
the benefit of the Mortgagee and its successors and assigns. 

SECTION 5.6. iJo Release . Mo transfer, renewal, ex¬ 
tension or assignment of this Chattel Mortgage or any interest 
hereunder or destruction, confiscation, seizure, loss, injury 
or damage of or to all or any part of the Mortgaged Tropert^ 
shall release the Company from its obligations hereunder. 

SECTION 5.7. Counterparts . This Chattel .Mortgage 
may be executed in any number of counterparts and all such 
counterparts executed and delivered, each as an original, 
shall constitute but one and the same instrument. 

SECTION 5.8. Captions . The captions in this Chattel 
Mortgage are for convenience of reference only and shall not 
define or limit any of the terms or provisions hereof. 

SECTION 5.9. Severability . V7herevor possible each 
provision of this Chattel Mortgage shall be interpreted in 
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such manner as to be effective and valid under applicable 
law, but if any provision of this Chattel Mortgage shall 
be prohibited by or invalid under such law such provision 
shall be ineffective to the extent of such prohibition or 
invalidity without invalidating the remainder of such pro¬ 
vision or the remaining provisions of this Chattel Mortgage. 

Ill WITNESS WliLRtOr , the Company has caused this 
Chattel Mortgage to be duly executed as of the day and year 
first above written. 


LEASING CONSULTANTS INCORPORATED 



By 



); 



Q ^ 


fr(J( 




[Corporate Seal] 


\ 

* . 
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'STATE OF HEW YORK ) 

COUNTY OF NEW YORK ) 

On the 13 day of March in the year 1970, 
before me personally came Edward J. Weinstein 

to me known, who, being by me duly sworn, did depose and 
say that he resides 2764 Whitman Drive, Brooklyn, New York 

; that he is the Executive Vice President 
of Leasing Consultants Incorporated, the corporation 
described in and which executed the above instrument; 
that he knows the seal of said corporation; that the seal 
affixed to said instrument is such corporate seal; that it 
was so affixed by order of .he Board of Directors of said 
corporation, and that he signed his name thereto by like 
order. 
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SCHEDULE I TO CHATTEL MORTGAGE 

I 

~ DESCRIPTION OF AIRCRAFT YEAR" & MFG. SERIAL FAA REG~7 

QU ANTITY _ AMD EQUIPMENT _M ODEL _NO._ NO. 

One (1) Sabreliner Executive 1965/2G5-40 232-38 N299LR 

. Jet Aircraft 


Engine Numbers 
(Pratt & Whitney) 


JT12A-6A 
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EXHIBIT D-ASSIGNMENT FROM BANKRUPT TO DEFENDANT 


(Omitted here but printed at page JA13) 


EXHIBIT E- ORDER TO SHOW CAUSE, JUNE 6, 1971 JA67 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

x 

In the Matter : 

of : 

LEASING CONSULTANTS INCORPORATED, : 

Bankrupt. : 

- - 

/ 

At Mineola, New York, in said District, on the 
6 ^ day of June, 1971. 

Upon the annexed petition of George Feldman, Trustee 
herein, by his attorneys, Hahn, Hessen, Margolis & Ryan, and 
no adverse interest being represented, it is 

ORDERED that National Bank of North America show 
cause before this court at United States Courthouse, West Wing, 

262 Old Country Road, Mineola, New York, on June /£ , 1971, 

at 10:30 o'clock in the forenoon of that day, or as soon there¬ 
after as counsel can be heard, why the trustee herein should not 
be authorized to sell the property described in the annexed 
petition at private sale, pursuant to the rules of this court, 
free and clear of the lien of the mortgage thereon of National 
Bank of North America, the lien to attach to the proceeds of 
sale, and why this court should not determine the extent of 
said lien, and why this court should not grant said trustee such 
other and further relief as is just; and it is further 

ORDERED that service of a copy of this order and of 
the petition upon which it is made upon the National Bank of 
North America at 44 Wall Street, New York City, personally, on 
or before June (j , 1971 shall be deemed good and sufficient 
service of tins order and notice of the relief sought in said 
Petition; and it is further 


In Bankruptcy 
No. 70 B 656 


ORDER TO SHOW CAUSE 
WHY PROPERTY SHOULD 
NOT BE SOLD FREE AND 
CLEAR OF LIENS, FIXING 
THE LIEN, APPOINTING 
THE APPRAISER, AND FOR 
PRIVATE SALE 





JA«3 


ORDERED, that iO , ,'illtAW 1 ^ J-jM J 

A i rcx^f SAU f h 

a competent and disinterested person be and he hereby is 
appointed appraiser herewith to appraise, after being duly 
sworn, a North American Saber Liner, F.A.A. Registration No, 

N 299 LR; and to prepare and file in court his report of such 
appi'aisal; and the compensation of said appraiser is fixed 

at '4 /35"< 00 _ ; 

and it is further 

JL 

ORDERED that June/^P, 1971 at a.m., is hereby 

fixed as the day and time of a hearing to be held before the 
undersigned at the United States Courthouse, West Wing, 262 
Old Country Road, Mineola, New York, to consider the offer 
of The Grant Company to purchase the North American Saber Liner, 
Reg. No. N 299 LR and the lease agreement covering it, free 
and clear of the lien of the mortgage of National Bank of North 
America for the sum of $560,000.00 and to consider any offer 
for said property (including an offer to purchase the Trustee's 
right, title and interest subject to outstanding liens and 
encumbrances) as may then and there be made; and it is further 
ORDERED, that at least ten (10) days' notice by mail 
of the aforesaid hearing be given to the Creditor's Committee. 


S. 




Referee in Bankruptcy 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


In the Matter 
of 

LEASING CONSULTANTS INCORPORATED, 




Bankrupt. 


■x 

PETITION 

; I 

x 


The petition of George Feldman, by his attorneys, 
Hahn, Hessen, Margolis & Ryan, respectfully represents: 

1. ’The above-named bankrupt was adjudicated on 
October 14, 1971 and petitioner was appointed, qualified and 
is presently acting as trustee therein. 

2. In April of 1969, the bankrupt, as lessor, 
leased a North American Saber Liner, number N 299 LR, to The 
Grant Co. as lessee. 

3. Thereafter, on March 13, 1970, the bankrupt 
mortgaged said lease and aircraft to National Bank of North 
America. Said chattel mortgage was duly recorded with the 
F.A.A. in Oklahoma City, Oklahoma on April 30, 1970. 

4. On May 10, 1971, petitioner received a written 
offer from the lessee to purchase said aircraft free and clear 
of all liens for a sum of $560,000. A true copy of said offer 
is annexed hereto and made a part hereof. A good faith deposit 
of $12,500 accompanied the offer. 

5. As of June 21, 1971 (the projected closing dull* 
should the offer of Grant Company be approved by the Court) the 
lessee, Grant Co., will be liable under the lease, in futuro, 
for sixty-six (66) monthly payments of $11,593.75 each, for a 





JA65 


total of $765,187.50. In 
the lessee would exercise his 
$79,500 for a grand total due 
$844,687.50. 


addition, it is expected that 
purchase option for an additional 
to the trustee, in futuro, of 


6. The $844,687.50 is subject to a recorded mortgage 
in the hands of National Bank of North America. (There are 
no Other liens of record. ) If allowed to proceed to maturity, 
said mortgage will bring the bank an additional $503,614.25. 

(A June 20, 197! payout will reduce this amount to approximately 


S410.000. The correct legal formula for determining the extent 
of-the Bank's lien is in dispute. There is a considerable equity 
in this property for the estate). ‘ 

7. This leaves the trustee a long terra equity of 
5341,073.25. Broken down this sum consists of 22 monthly rental 
payments from March, 1975 to December of 1976 for $255,062.50; 
plus the purchase option (equivalent to minimum salvage value) 
of $79,500 due in April of 1977; plus approximately $6,510 in 
monthly payments throughout the tem. 


8. It must be noted that the $340,000 figure is an 
expectancy and is contingent upon the continued financial well¬ 
being of The Grant Co. and Lee Ratner, the guarantor on the 
lease agreement, as well as the liquidation value of the airplane. 

9. The trustee could merely sell his right, title and 
interest in the lease and aircraft. The offeror previously 
tendered the trustee an offer to purchase the trustee's right, 
title and interest in said lease and airplane for $125,000. Said 
offer was rejected as being too low. However, such a sale is un¬ 
attractive from the buyers point of view. Due to the large 
amount of money involved and the general reluctance of the buying 
public, petitioner believes a sale free and clear of liens will 
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realize a maximum price and will have the greatest net y'iel* 
to the estate. 

10 . If it should be found to be in the best interests 

,° f "' C ° State t0 sel1 Mid P«P«ty to The Grant Company or 
to a higher bidder, these interests would be best served by 

e hearing on said offer at the earliest possible date for a 
private sale free and clear of the lien of the chattel mortgage. 
Payout figures for June 21. 1971 have been obtained from the 
bank. A hearing on June 17, 1971 would permit a Ju M 21 closing 

and simplify an evaluation of the benefit the estate will receive 
from the proposed sale. 

11. Three days notice of a hearing on the show cause 
application is reasonable and adequate under all the circum¬ 
stances. 


WHEREFORE, your petitioner prays for the attached order 
and that (1) he be authorized to sell said aircraft and lease 
agreement free and clear of the lien of said chattel mortgage; 

(2) the extent of said lien be fixed by this court; (3). the 
lien of the chattel mortgage in favor of National Bank of North 
America be transferred to the proceeds of the sale of the property 
covered by said chattel mortgage; (4) the Court appoint a competent 
and disinterested appraiser who shall appraise the aircraft and 
(5) your petitioner have such other and further relief as is 
just; all of for which no previous application has been made. 


New York, New York 
June , 1971 


Hahn, Hessen, Margolis & Ryan 
Attorneys for the Trustee 

/ 

C ) 

By J. ' • ' 



350 Fifth Avenue 

New York, New York 10001 

(212) 244-6S00 
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orr. -t cr * 

DAVID M. STOLAR 

800 Sr.r,, 5l , eo| 

MIAMI fltACH. flORlOA 3314, 
U\.on 5 3541 


mmerman, Esq. 


May 10 , 1971 

350 p l- c T"' Mar e oli » & Ry-m 

■3 Du £ ifta Av ~nuc 
New York, N. y. 10001 

Attention: Daniel A. Zi 

RC: M° r rf th , t m ° riCin Sabreliner 

Model NO. NA 265-40, Serial No. 282-38 

Voor Re; Leasing Consultants Incorporated ‘ 

Leasc 1/1293 with Grant Co. 

Dear Mr. Zimmerman: 

attention ojC*John °\l. *iu- o ^o£ ^le°c rant ^ ° £ ^ 5 * 1971 di -cted to the 

* ^c^~srrr ati0n **• letter 

'take 5 t a t0tal PriCC in ' the arnoun t Of $560 ^00 ^Th^' ^ * nd Clear ° f a11 
taken into consideration the reduction of th ’ * - T amount of this offer has 

North America as a result of the May rental PrmClpal due National Bank of 

the S M ate ‘ 1 figUr6d the amount of the prTncra^ ° f , $U ’ 593 * 75 bein * -ade 
the May payment in excess of $6, 000. P pal reduction resulting from 

„ • ' i 

check in the amount’ of's'lI'tocMs^u 8 d ° ^ fa ’ th *" the makin g of this offer a 
The Grant Company in Chiiago. mi oi TuZ '7 ‘7^ ^ 
office. Therefore, I would appreciate your a f ° rwa ''‘ la < i «° y°ur 

acceptance of this offer by the committee a, wou'"® f l Undersi g" e < i as to the 
hearing by the Court for its approval thereof “ ^ settln 8 ° £ a da te for a 


Thank you f or your kind cooperation in this matter. 


PMS :sdw 

tc: “iVnIii Zur °' The Crant c °"ipa„y 

pS n.Tt enue - Cbicago 60641 


Very truly yours, 

lit S j)i 

DAVID M. STOLAR 


jA68 


EXHIBIT F-COMPLAINT ANNEXED TO FOREGOING AFFIDAVIT 




(Omitted here but printed at page JA3) 


/ 
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NOTICE OF CROSS-MOTION (Filed April 17, 1974) 

U N I TED ST A JUS D I STR ICT COURT 
EASTERN HI STRICT OF MOV YORK 

x 


(GORGE FELDMAN, as Trustee in 
Laufruptcy of Leasing Consul— 
l.'i'is Incorporated, Bankrupt, 

Plaintiff, 

-a;;a ins— 


74 Civ. 175 
(Weinstein, J.) 


NAT 10. . 1 , BARK 01' NORTH AMERICA, 

Defendant. 


-x 


CROSS-MOT ION 


Plaintiff moves the court as follows: 

1. Tiiat it enter pursuant to Rule 56 of the Fedor'” l 
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thereupon nake an order specifying the facts that appear 


without substantial controversy and directing such further 
proceedings in the action as are just. 

This motion is based upon: 

(a) Pleadings; 

(b) Affidavit of Daniel A. Zimmerman. Esq. 
dated April 16, 1974. 


New York, Now York 
Apri1 16 , 1974 

HAHN, HESSEN, MARGOLIS & RYAN 

/ _ 

By: ' - 

Attorneys for Plaintiff 
350 Fifth Avenue 
New York, New York 10001 
Tel.: (212) 736-1000 

To: COLE & DIETZ, 

Attorneys for Defendant 

40 Wall Street 

Now Yolk, Now York 10005 

Please take notice that the undersigned will bring the 
above cross-motion on for hearing before this Court at the 
United States Court House, 225 Cachnnn Plaza East. Brooklyn, 
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Ncnv York, on the 22nd day of April, 1974, at 9:30 o'clock 
in the forenoon of that day or as soon thereafter as coun¬ 
sel can bo heard. 


HAHN, HESSEN, MARGOLIS & RYAN 

/ , , . 

y 1 / 

By: , , < • ' ~ y 


Attorneys for Plaintiff 
350 Fifth Avenue 
Now York, New York 10001 
Tel.: (212) 736-1000 




RULE 9(g) STATEMENT 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


GEORGE FELDMAN, as Trustee in 
Bankruptcy of Leasing Consul¬ 
tants Incorporated, Bankrupt, 

Plaintiff , 


-against - 


74 Civ. 175 
(Weinstein , J.) 



NATIONAL BANK OF NORTH AMERICA, 

Defendant. 


PLAINTIFF'S STATEMENT 
PURSUANT TO RULE 9g 


A. Th e following is a statement of material facts as 
to w hi ch plaintiff believes no triable issue exists. It is 
submitted i n support of plaintiff’s cross-mo tion for summ ary 
judgmcn t. 


$ 1. On or about April 11, 1969 Leasing Consultants 

Incorporated ("Leasing"), as lessor, and The Grant Company 
("Grant"), as lessee, executed an aircraft lease (the "Grant 
lease") covering a 1965 North American Saber Liner, Registra¬ 
tion number N299LR ("the Saber Liner.") 

si ' 

2. On or after April 17, 1969 Leasing purchased the 
La her I .»from .inch Adams Aircraft Sales, Inc. for 
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H 3. Under the terms of the Grant 
galed to pay Leasing $1,113,000.00 at 


lease, Grant was obli- 
a rate oi $11,593.75 


per month for eight (8) years. 


i 4. Leasing executed and delivered b Grant, an instrument 
granting Grant the option to Purchase the Saber Liner at the 
expiration of the lease term for $79,500.00. 

. 9 

5. The sum of $1,192,500.00 paid in installments over 
eight years is substantially equivalent to the sum of 
$825,000.00. 


(\ 


6 . 


America 


°n or about torch 13, 1970, National Bank of North 
("Nat mal") made a $500,000.00 loan to Leasing. 


7. Leasing executed and delivered to National the 
following documents in regard to said loan: 

(ft) ft "secured promissory note;" 

(5) ft chattel mortgage" covering the Saber 
Liner; and 

(c) an "assignment" of the Grant lease. 

f A 

H ‘ IhC chalto1 mort «age was properly filed for recor¬ 
dation with the Administrator of the Federal Aviation Admin 
isirat ion ("Administrator"). 
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H 9 - Tll ° Grant lease was not properly filed for recor¬ 
dation with the Administrator. 


v\ 10 • Leasing' s assignment of the Grant lease to 


Nationa1 


was not properly filed for recordation with the Administrator 


f\ 11. 


On August 18, 1970 Leasing filed a petition for 


ai i angemcnt under Chapter XI of the Bankruptcy Act 


t 12. On October 10, 1970 Leasing was adjudicated a 
bankrupt. 


13. Plaintiff, George Feldman, is the 
and acting trustee in bankruptcy of Leasing. 


duly qualified 


V" ‘ 34. Subsequent to August 18, 1970, National collected 

thirty-eight (38) payments of $11,593.75 each, or $440,562.50, 
pursuant to the aforesaid assignment of the Grant lease. 

& 

15. In November of 1973 the trustee and National joined 
to convey their various interests in the Saber Liner to Grant, 
without prejudice to their respective rights and claims against 
each o t her . 


16. The sum of $160,473.44, representing the principal 


balance and accrued interest on National’s loan to Leasing, 
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was sot aside from the proceeds of said sale and is being 
hold specially by the trustee. 

\ 

w ^\ 17. SMC Investment Corporation is a creditor of Leasing 

with a clain provable under the Bankruptcy Act in a sum in ex¬ 
cess of $3,000,000.00. 

V v\ 

18. Kelly Tractor Co. is a creditor of Leasing with a 
claim provable under the Bankruptcy Act in the sum of $4,500.00. 

B. The following is plaintiff's response t o National's 
Bn 1 e 9g statement. Each response refers to a spec ific num- 
bore d par a graph in National's Rule 9g sta tement. 

3. Admitied. 

2. See paragraphs A-l, A-3 and V-4, supra . The con¬ 
clusion that the Saber L’ner was leased rather than sold is 
denied. 

3. Admitted. 

4. See paragraph A-7 , supra. 

5. Denies knowledge or information sulli. >.i i to lo.m 

a belief as to whether Nat ional took and main:..' .< d pos?-c>. • 
t,\ t i'f‘ »".*•?» n i o. The statement is o', i *_ r* admi l i i*e . 
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6. Admitted, but see paragraphs A-9 and A-10, supra . 

7. Denied, except that it is admitted that there was 
a written instrument by which Grant stated that it would 
continue to make rental payments to Leasing in care of Na¬ 
tional. Upon information and belief the payments were de¬ 
posited in an account maintained by Leasing at National and 
National charged said account each month for the loan in¬ 
stallment due. 

8. See paragraphs A-ll and A-12, supra . It is admitted 
that Leasing's adjudication as a bankrupt constituted an 
"event of defau It” under the terms of the chattel mortgage. 

9. Denied, except that it is admitted that Grant made 
thirty-eight (38) payments under the Grant lease subsequent 
to August 18, 1970 which were received by National, and that 
the trustee did not advise National of his claim to those pay¬ 
ments until approximately March of 1973. 

10. Denied, except see paragraphs A-14, A-15 and A-16, 
supra. 


C. The fo1lowing is plaintiff' s st atemen t of mat erial 


facts which are in dispute. 
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1. Whether National had actual notice ci Grant's option 
to purchase the Saber Liner? 


2. Whether National has and had possession of the orif; 
inal Grant lease? 


New York, New York 
April 16, 1974 


HAHN, HESSEN, MARGOLIS & RYAN 
Attorneys for Plaintiff 


/' 1 



350 Fifth Avenue 

New York, New York 10001 

Tel.: (212) 736-1000 
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AFFIDAVIT OF DANIEL A. ZIMMERMAN, IN SUPPORT OF MOTION 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

x 


GEORGE FELDMAN, as Trustee in 
Bankruptcy of Leasing Consul¬ 
tants Incorporated, Bankrupt, 

Plaintiff, 


-against- 

NATIONAL BANK OF NORTH AMERICA, 

Defendant. 


Index No. 74 C 17b 


x 


AFFIDAVIT 

STATE OF NEW YORK ) 

ss * 

COUNTY OF NEW YORK) 


DANIEL A. ZIMMERMAN, being duly sworn 


deposes and 


say s: 


1. I am an attorney at law associated with the firm 
of Hahn, Hessen, Margolis & Ryan, attorneys for plaintiff, 
George Feldman, trustee. This affidavit is based upon my 
personal examination of the records of Leasing Consultants 
Incorporated, bankrip t, and upon my personal participation 
m some of the events described herein, and is submitted in 
opposition to defendant’s motion for summary judgment and 
m support of plaintiff’s cross-motion for summary judgment. 
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2. Leasing Consultants Incorporated ("Leasing"), a 

N Gw \ 01 k coipo 1 at ion, iiled a petition for arrangement under 
Chapter XI of the Bankruptcy Act on August 18, 1970. Leasing 
was adjudicated a bankrupt by order dated October 16, 1970. 
Plaintiff, George Feldman, was appointed trustee in bankruptcy, 
qualified and is presently acting in that capacity. 

3. Leasing was in the business of lease-financing. In 
effect, Leasing financed acquisitions of personalty by its 
customers, by purchasing equipment chosen by the customer 

and leasing that equipment to the customer. In all instances, 
the lessee's obligations under the leases, when paid, would 
return Leasing's purchase price plus interest. In the regular 
course of its business Leasing maintained separate files on 
each financing transaction. 

4. Such a file was maintained in regard to a certain 
transaction between Leasing and The Grant Company ("Grant"). 
This file indicates tint: 

(a) On or about April 17, 1969 Leasing purchased 
a 1966 North American Saber Liner (the "Saber Liner") 
from Jack Adams Aircraft Sales, Inc. ("Jack Adams"). 

The pureha se price was $825,000.00. A $25,000.00 de¬ 
posit was paid by Grant on March 7, 1969 and the 
$800,000.00 balance was paid by Leasing on or about 
May 12, 1969. Attached hereto and marked respectively 
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as exhibits 1, 2 and 3, are copies of the purchase 
agreement between Jack Adams and Leasing; a bank 
dratt drawn by Jack Adams on April 17, 1969 payable 
by Leasing in the sum of $800,000.00; and a bill of 
sale for the Saber Liner from Jack Adams to Leasing. 

(b) Prior to Leasing's purchase of the Saber 
Liner, Leasing and Grant executed an agreement dated 
April 13, 1969 denominated an "aircraft lease" where- 
under Grant was obligated to pay Leasing the sum of 
$1,113,000 in ninety-six (96) monthly installments of 
$11,593.75 each. A true copy of this agreement is 
annexed to the complaint, marked exhibit A thereto. 

At the same time Leasing executed an instrument which 
gave Grant the option of purchasing the Saber Liner for 
$79,500 following completion of the payment schedule. 

A copy of this option agreement is also annexed to the 
complaint as part of exhibit A thereto. Upon execution 
of these agreements Grant paid Leasing the sum of 
$57,968.75 representing the first and last four install¬ 
ments under the agreement. The $57,968.75 was made up 
of the $25,000.00 deposit made by Giant to Jack Adams 
and Grant's check No. 32642 in the sum of $32,368.75 
dated April 11, 1969 payable to Leasing. A copy of this 
check is annexed hereto, marked exhibit 4. 

(c) At the time of its execution, the Grant lease 
was obviously a conditional sale contract or a disguised 
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security agreement. Over the course of the lease term, 
Leasing was to receive back its initial investment plus 
simple interest of 8.51%. And at the end of the term, 
Grant had an option to become the owner of the Saber 
Liner by paying an additional $79,500, less than 10% of 
the original purchase price. 

(d) On or about March 13, 1970, National Bank of 
North America ("National”) made a $500,000.00 loan to 
Leasing. The loan was to be collateralized by all of 
Leasing's interests in the Grant lease and the Saber Liner. 
To effectuate this transaction Leasing executed a "Secured 
Promissory Note" [see National's exhibit B], an "Assign¬ 
ment of Lease Agreement" [see exhioit B of complaint and 
National's exhibit D] and a "Chattel Mortgage" covering 
the Saber Liner [see National's exhibit C.J Leasing 
also executed UCC-1 financing statements in favor of 
National. 

(e) Grant acknowledged the assignment of the Grant 
lease to National in writing and the same instrument 
provided that Grant would continue to make the payments 
to Leasing with the payments to be mailed to National. 

A copy of this agreement is annexed, marked exhibit 5. 
National would deposit each payment in a checking account 
maintained by Leasing at National. Those payments were 
due on the 13 th day of each inonih. On the 201 h day of 
each month, National would debit the account in the amount 
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the loan installment, i.e. $3L,122.50. A copy of an 
internal memo from Ed Weinstein to David Miller, dated 
March 13, 1970, is annexed hereto, marked exhibit 6. 

5. Deponent has made an independent investigation into 
the aforesaid transactions which revealed the following facts. 

(a) Neither Leasing nor Grant attempted to record 
the Grant lease, either with or without the purchase 
option, with the Administrator of the Federal Aviation 
Administration (the "Administrator.") 

(b) On or about March 18, 1970, National attempted 
to file the "chattel mortgage" for recordation with the 
Administrator. A copy of the transmittal letter from 
National's attorneys dated March 16, 1970 is annexed, 
marked exhibit 7. The chattel mortgage was returned 
because it did not contain a complete description of 
the aircraft engines. A copy of the F.A.A. transmittal 
letter dated Marc,'h 24, 1970 is annexed, marked exhibit 8. 

(c) On or about March 19, 1970, National attempted 
to file the assignment of the Grant lease for recadation 
with ttic Administrator. A copy of the transmittal letter 
from National’s attorneys dated March 16, 1970 is annexed 
marked exhibit 9. The assignment was returned because 

it did not contain a descriptirtn of the property covered 
by the lease- and because the louse agreement had not 
been previously filed for rocordatbn. A copy ol the F.A. 
transmittal letter dated March 24, 1970 is annexed, m... 


exhibit 10 
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(d) According to a letter from National's attorneys 
dated March 31, 1970, National again transmitted the 
chattel mortgage with reference to the engines deleted, 
and again transmitted the assignment for filing, this 
time with "a xerox copy of the original lease agreement." 
A copy of this March 31, 1970 letter is annexed, marked 
exhibit 11. A copy of the lease ,vas sent even though 
the F.A.A. had specifically requested "the original lease 
agreement, or a duplicate with ink signatures" signed by 
lessor and lessee. See exhibit 10. It appears that both 
the chattel mortgage and the assignment of the lease were 
returned again, because they were not recorded at that 
t ime. 


(e) By letter dated April 22, 1970 National, by its 
attorneys, again transmitted the chattel mortgage for 
filing. A copy of this letter is annexed marked exhibit 
12. The clnttel mortgage was indeed filed on April 24. 
1970 and recorded on April 30. 1970. The letter of 
April 22, 1970 also indicated that National would send 
the original lease and assignment for filing "as soon as 
same is available." The lease and assignment were never 
filed for recordation. 


(1) In Juno ot 1971, in Leasing's 
• ng , plaintiff served National’with an 
and Petition, fSee National's exhibit 
the petition advised National of Grant 
assuming that National was previously 


bankruptcy pi’o 
Order to Show 
D.] Paragraph 
's purchase op 
unaware oi it. 


ceed- 


Cause 


ion . 
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(g) In January of 1971, plaintiff requested 
Insured Aircraft Title Service, Inc. of Oklahoma 
City, Oklahoma to make a title search on the Sa¬ 
ber Liner. A copy of their two-page report is 
annexed, marked exhibit 13. 

6. Early in 1973, the trustee determined that he 
had causes of action against various financial institu¬ 
tions which were the assignees of various "aircraft chat¬ 
tel paper". Suit was shortly thereafter commenced against 
Chase Manhattan Bank, N. A., and First National City Bank 
on March 22, 1973 and April 18, 1973 respectively. At or 
before this time deponent advised Cole & Deitz. the attor¬ 
neys for National, of the claim of the trustee which is 
the basis of the pending suit. Suit was not commenced 
against National, because National, through its counsel, 
requested time to consider settling the action. The dis¬ 
cussions that followed were lengthy and detailed though 
fruitless. When it was obvious that no settlement could 
be concluded, suit was commenced. 


- 7 - 
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7. In Oct ber of 1973, Grant offered to purchase the 
Saber Liner for $433,705.58. Th ! s sum was derived by dis¬ 
counting the thirty-nine remaining payments under the lease 
at 12% and by discounting the purchase option price at 7.5%. 

A copy of the written offer is annexed hereto marked exhibit 
14. The offer was ultimately accepted on that basis. 

8. The trustee's suit seeks to invalidate National's 
chattel paper security interest in the Grant lease, and to 
recover all post-petition payments made by Grant to National 
pursuant to that security interest. Grant's acknowledgement of 
the assignment [exhibit 5 ] makes it perfectly clear + '.t Grant 
sent the payments to National on account of the Assignment of 
the lease and not on account of the chattel mortgage. 

9. National's motion for summary judgment makes several 
alternative contentions to the affect that the complaint fails 
to state a claim upon which relief can be granted, to wit: 

(a) The perfection of National's chattel paper 
security interest is governed by the Code and National 
perfected such interest by filing financing statements 
against Leasing and also taking possession of the orig¬ 
inal lease documents; 

(b) The trustee is deemed to have had "actual notice' 
of the assignment of, the Grant lease by Leasing to Nations, 
because the assignment is referred to in the body of the 
properly recorded chattel mortgage; and 
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(c.) National had a perfected security interest 
in Grant's moneta' y obligations under the lease un¬ 
der the terms of its properly filed chattel mortgage. 

10. The trustee's responding contentions are that: 

(a) Perfection of security interests in aircraft 
chattel paper are governed exclusively by the Federal 
Aviation Act of 1958; 

(b) The reference to the assignment in t he body 
of the chattel mortgage is ineffectual and does not 
constitute "actual notice" to the trustee of such as¬ 
signment; and 

(c) The chattel mortgage does not give National 
any interest in Grant’s monetary obligations under 
the lease. 

(d) The Grant lease is a contract of conditional 
sale and the chattel mortgage is a nullity. 

31. National also urges that the trustee's suit is 
barred by the applicable statute of limitations and that 
the trustee lacks the capacity to sue. The latter defense 
rests partially upon an apparent misconception by National 
to the effect that the trustee seeks to recover the lease 
payments under §70(e) of the bankruptcy Act and not under 
§70(c) of the bankruptcy Act. In point of fact the trustee 
has alternative legal theories based upon both sections. 
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The gist of National's attack at the §70(e) theory of action 
is that the complaint does not allege the existence of cred¬ 
itors of Leasing with claims provable under the Bankruptcy 
Act as to which Leasing's transfer of chattel paper security 
interest to National is invalid. The trustee believes that 
as a matter of law unrecorded aircraft conveyances are in¬ 
valid against general unsecured creditors. Leasing has a 
large number of such creditors. As a small sample of such 
creditors, a copy of the claim of SMC Investment Corp. in 
the sum of $3,457,267.39 and the claim of Kelly Tractor Co. 
in the sum of $4,400.00 are annexed hereto marked collectively 
as exhibit 15. The accompanying memorandum demonstrates that 
these defenses fail as a matter of law. 

12. Based upon the facts set forth and the law discussed 
in the accompanying memorandum, National's motion for summary 
judgment should bo denied and plaintiff's cross-motion for 
summary judgment should be granted. 





DANIEL A. ZIMMERMAN 


Sworn to before me this 
I (i ( It day <> I Apr i 1 , 1974 


NOTARY PUBLIC 

' / 





EXHIBITS 1 THROUGH 15 AS LISTED IN MOTION 
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Number 

1 

2 

3 

4 

5 

6 

7 

8 

9 

30 

11 

12 

13 

14 


EXHIBITS 


Description 


Purchase Agreement dated April 11, 1969. 

Bank draft in sum of $800,000.00 dated 
April 17, 1969. 

Bill of sale to Leasing for Saber Liner 
dated April 17, 1969. 

Check of Grant in sum of $32,968.75 dated 
Apri1 13, 1969. 

Grant's signed acknowledgement of the lease 
assignment to National dated March 26, 1970. 

Leasing's internal memorandum dated March 13, 
1970. 

Letter from Cole & Deitz to F.A.A. dated 
March 16, 1970. [Re chattel mortgage. J 

Letter from F.A.A. to Cole & Deitz dated 
March 24, 1970. [Re chattel mortgage.] 

Second letter from Cole k Deitz to F.A.A. da’td 
March 1G, 1S70. [Re assignment of lease.] 

Second letter from F.A.A. to Cole & Deitz dated 
March 24, 1970. [Re assignment of lease.] 

Letter of Cole & Deitz to F.A.A. dated March 
31, 1970. 

Letter of Cole & Deitz to F.A.A. dated April 
22, 1970. 

Aircraft Title Report on Saber Liner dated 
January 19, 1971. 

Grant's written offer to purchase Saber Liner 
dated October 22, 3973. 

Claim of SMC Invest mcyit Corp. dated October 5. 
3970 and Claim ol kelly Tractor Co. dated 
December 22, 1970. 
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r > First National Bank in Dallas 

Li I 

<£ \{ NV<£) i DALLAS, TEXAS,_April 1 7 

( yt Xresen^ution 

PAY^£-£L 1 E'ORDER OF 

JACK ADAMS. AIRCRAFT SALES, INC. . 


EIGHT HUNDRED THOUSAND AND NO/lOO 


r-Jccr^/ - 




$ 800,000.00 


Collars 


for North American NA265-40 N-299-LR, serial 282-38(Bill of Sale and Relea se 

of Lien Enclosed) vALUE received and charge the same to account of 

First National City Bank \ LEASING CONSULTANTS, INC. 

JO Greenpoint Branch _ I By Jack/Ad am s Aj-pcraft Sales, Inc. 

Brooklyn, New York / SIGNATURE 'f /,{ ' 7 

_ Attn : Mr. Sc hneider_) _CiXQ sident 

Account: Leasing Consultants, Inc. address /box 121, WalLs,. Miss. phone 
5 ‘ 95-20 63rd Road (_/ _ 

Forest Hills, New York 11374 
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AIRCRAFT BILL OF SALE 


For and in consideration of $1.00 and Otf® undersigned owner(s) 
of the full legal and bene.'.cial title of the aircraft described as follows-. 


AIRCRAFT MAKE AND MODEL 


0o not writ • in fhis block - lor FAA u$o only. 

MICROFILM CODE 


1 C 


JC 


North American NA265-40 

M/NurA. TL'.'IER'S SERI., NUMBER NATIONALITY AND RtUISTKATiOl* MARKS' 

2 62-38 _ N-299-LR 

docs thisl7thday of April IV 69, hereby sell, grant, transfer 
and deliver ail rights, tit'e, and interests in and to such aircraft unto. 

I NAME AND ADDRESS 

Of individvalltl, g,v e lost nam». first nomr, and middl « initio!) 


K 

Ui 

vi 

< 

X 

U 

oe 

3 


Leading Consultants, Inc. 

95-20 63rd Road 

Forest Hills, New York 11374 


and to executors, administrators, and assigns to have and to hold singularly the said aircraft forever, and 

certifies that same is not subject to any mortgage or other encumbrance except: 


Type of encumbrance ’ ~ 

amount 

DATED 

I 

IN FAVOR OF ---—--- 


in testimony whereof Y» T e have set our hand and seal this 17fch day of April 



ACKNOWLEDGMENT 

Tennessee On tiiis__j 2 i 3 | «y _ 19 _ §- 

Slate of- — . i .. before mo personal!/ ireii the above named 

iv.*r seller, to i»»e i.nc* v ti to »./' the person described 

County ol--in and who executed the forc^oinp bill of sale, 

and n. l.nCAIrdgcd that i.c executed the :;..nu as hi;-, fr nr* an.i .*’• .*n, ..n.i, if s rt i. J . hj]l of 
sale be that of n corporation swore lliul he wa;. duly uk!mti7i • to ext cute the same. 
Given under my hand and official teul tuc day and yc..t a ulrove. 

tSLALl 


MY COMMISf-IO* FXPIRrt_ *~T/FY FITlIC 




th?: rtranf company Chicago, lllinolvAOMl 


INVOICE HO. 


discount 


nr: ccMiTTArtCf- 


Balance of let month, and last 4 months of airplane lease 3?, n o0.7^ 

sf7?6f.7J- 

yy- oao ^- J>3PoSrr <P U Al 1?C f?A ^T* 

c y^Ttf '7 J '~ 

n £? ,V& JTTj "V'f A*. 

, fJ / H , ?s T-, 96 - /'< ;;? , 

ms /each:i> check is ttNPtno in rfin payaune or vein pecotw / s stated prove .f to/ ••ount r i- -- 're; cenisN v,r,e : *u ,, \ycj„ 


rzf 


dhach uus ro.^TiON rrer;- r: srt r;:;r. ro? r a n /. r;> ,• -cr ipt rc'v.i *c>. 

fhe qrc.Slt comoci::y 

O' • ' 

4149 north milv/ouhco o venue • chicc^o, i l!»n o i n 606 11 

April 11,1959 


' '' ir '^p // r - 

=’ ■* **'» - x. S 


3?i:42 


TGC 3^6/12 


—r;o ,1—I 4 ?" 7 

z__• 


3?,9^.75 


Lean in c, fcncul tants,Inc. 

C£d:r 5 7 


//13 rrent compcry 


l ckf Vif*w lru%f onH Savings Honk 
Chienqo, III mot 5 60o57 


1:0 7 3 »,•: nc? ;;s qn* 


KXHIIHT 



Chicago, Illinois oCl'ii 


February 27 , 1970 


National Bank of North America 
Lease Financing Division 
44-Wall Street 

New York, New York 10005 


Gentlemen: 


The undersigned. Grant Company, referred to in the Assignment of Lease 
Agreement dated , to National Bank of North America (the 

Assignee referred to in said Assignment), in consideration of One Dollar ($1.00) 
lawful money of the United States of Amerjea and other good and valuable consider 
tion, the receipt of which is hereby acknowledged, docs hereby acknowledge notice 
of and consents and agrees to the terms o( said Assignment go the same extent 
if set forth in full herein • 

We will continue to malic all rental.payments due under the Lease to: 


Leasing Consultants Incorporated 
c/o National Bank, pf North America 
Lease Financing Division 
44 Wall Street 

New York, New York 10005 


We also hereby confirm that as of 'he date hereof there are 
in the amount cf $11, 593.75 remaining unpaid during the Initial t< 


raeh 

Agreement No.' 1293 dated April 11, 1 969. 


installm 
term of the L 


As Guarantor of the obligations of Grant Company 


pursuant to the Aircraft Lease. Agreement 
Aircraft Schedule No. 1293, dated April 1 



C tuck, 


land 

1969. 


U. - 

between Leasing Consultants Incorporated,' as Lessor, 
and Grant Company, as Lessee, we hereby acknowledge 
the continuing effectiveness of our guaranty ard further 
conse nt a nd-agree ta'fi.a terms of this letter. 


Lee liatner 


STATE OF 
COUNTY OF fL.i'c . 

. On the ~ r 

Ut .... . . „w... ■ w, 

did depose and » a y that he resides at v >; /A fvy /fit v 

; that he It/ /V’,- 7 Vc/-' N ot h/vp* 

, thofcwr'jH.rivfVon doscrlhcd In and which execute 
the foregoing Instrument r.s leasee; <-i* T “» 

that tl. c —s u at-afti- . ' -<1 -i4» -Aa-li l -.! t > A t r-miw.in is— see- h c or ‘' 

© rdoe- f-f- ! d- r.. >r. i* i. n*--- -d -lift -In 1... - n 

thtM’*Mn 1 >—-) Vkt— S' ^ , 

C-/ 


1970, before me personally came 
to me known, who, bein' 1 , by me, duly sworn. 




V 


,?( 


/ 
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Leading Consultants Incorporated 

David Miller DATE: March 13, 197 0 

3M Ed Weinstein 

BJECT: f ^nie S rani~~Cxcvrp~any — 



At a meeting with the National Bank of North America we today 
signed the installment note and agreements concerning the 
discount of the Grant Company lease. Documentation was 
approved )y Lenny Weinstock of Weiss Bronston Rosenthal and 
Heller, who was present at the meeting. The note was dated 
March 13, 1970 and requires the first paument on March 20th 
in the amount of $6,122.00 plus accrued interest from March 13th 
to March 20th. Thereafter, on the 20th of each month we will 
pay them a fired monthly payment of $11,122.00 representing 
principal and interest. Separate calculations by myself have 
indicated that these figures check and according to our tables, 
the monthly payment should be $11,122.50. 

We are also required to have the bank named as additional loss 
payee etc., by the insurance company, which has been taken care 
of via a telephone call to the insurance company. 

We are also required to get a letter of agreement signed by Lee 
Ratnnr and/or The Grant Company, which has today been forwarded 
to him. 

^ sepaiate letter to be given us through Mr. Weinstock by the 
bank indicates that if we pay off the loan within the first two 
years we are to pay them a $5,000.00 penalty. If we pay off 
the loan after the second year but before the fifth year, we 
are to pay them a $10,000.00 penalty. I think they forgot the 
$10,000.00 gimmick at the end but I will find out when the fina 
documentation comes through from Lenny l.einstock. 

The monthly payment from Grant Company is $11,593.75. With our 
payment being $11,122.00 we cannot borrow any further on this 
lease unless the payments arc stretched irto the sixth ana 
seventh ucars of the lease. 


EJW 
cc : 


c-1 r 

The Grant Company file 




> l/» 
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COLE & DEITZ 

COUNSELORS AT LAW 
AO WALL STREET 
NEW YORK N Y 10005 

BOWLING G«r EN B 2500 


iOag island orr*cc 

NATIONAL BANK Of NORTH AXLKlCA BlCG 
WEST HEMPSTEAD. N Y 
.VANHOC ' , » T 0 


March 16, 1970 


Federal Aviation Administratlon 

Aircraft Reelstry. Dept, of Transportation 

P 0 Box 25082 / 

Oklahoma City, Oklahoma 73125 

Re: Chattel Mortgage ‘ 

\ Leasing Consultants Incorporated 

to 

' National Bank of North America 
Registration ,/ N299DR __ 

Gentlemen: 

Enclosed please find our firm's check In the sum 
of Five ($5.00) Dollars for recording tnc f.llowlng 
conveyance: 

i \ Chattel Mortgage on one North American J°t 
1} 265-no, serial ,7282-33, Registration 

//N299BR. 

Plea-o be rood enough to record this document 

indicate the r ^ c ^ d ^, io 2 n °i 0 sed.°sta«Sd/^olf-add?eised 
the undersigned in the encio.»cu, 

envelope. 


Very truly yours, 

Co\e cc DEITZ 

\< ( 


, 1 < • •’ 


fame a D 


JDG:edc 
F.nco: 


vl 


A* 5 


vV ^ 

\r ' 

* V C 


A 


» t t. fr 


/ 


/ 


24 March I 970 
AC-£52 

1 * 2991 * 


Jan»* D. OlaoB, Eoquira 
Colo end Delta 
40 Wall 8tra«t 
*®w York, N*v York 10005 


\ 


~Sr“- 

ohovs tha aircraft as H 299 LR and ^ *° rteilce 

Modal JT12A-6A, ^ , 1 / * and ^nltniy hngines, 

' / 

Ifca Federal Aviation Reirulatlunk + 

of lienn on aircraft engines lAataro 1 ?^/ 01 ’ record3tl ° 11 

or equivalent. Tho oh£t£ bSE^TJ?» ho ™ e P^ 

the enginoe vhen thev are Sf >. y record< ^ *»0»ln*t 

auaber and horo.^. ^he ^ ^ X *?“' Doael > r ^Jal 

an engine i 0 j oTiL \° ^ 0rd * 11<m 

with the chattel e* 1rt^go. laWl1 ^ 10 * 00 ^^ld be auhaitted 

r,r, '''t sigh® pf 

X| ' :s w. JONfS 

ASIIIX! 11, JONfiS 
Canveyencoc examiner, AC-252 


1 a 


utexobure 


cc> lt.ition.al Bank of North America 

^C-; , 5r*:A|.Uano3;ndl':2l» Mar 7 c 
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CONQ,r;,' 'NCT5 
KTari/fAviOl^ 

VttTula/sja 

DAii —— 


fc'O sr/ASOl 
‘NiitALs/Eia. 

OATf~“~~~' 

»TG. SVViOt ’ 

'N'^Ars/sTdr** 


hate 


RIG. SYMSCX 

(NnuiH/sio."" 

DA’f * 

BfG. SYMBOL 

INITWUS/Scf 

date 


RfG. SYAUiOl 

mum' 

OATF 


RTG. SYAViOl 


initiaus/sio""' 

date 


RTG. Sr/AWX 
iNmAi'/cij^' 
datt ~ 


" i 360-1/, 

f - 'it* 


or-< »a.M r-nE copy 










I 9 


/ 
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A 


DElTZ 

a*NNET! 
i E VINE 

iCOM AN 
L LAUfCR 

,'r weir 

yi^iCA U SCHRCCwCR 

/ L CROMAN 

/ ( 4 N TMiElFN SULLIVAN 

nOlL> J mOEtman 
. ; MAPO V Tf.MAN 

/AMr IN* J O Al>«lA 

i n *' , -r •■ r “ 

JAM! S O GLASS 
¥ »H T rA*"C ONE 

,,AN t MULLANC v 
IICM l LL f EN TON 
jOnaThin GOlUS^EiN 
l »,vm nCf S 3 U P ■ T E »N 
ihf ri'*wr w mi u’£fi 
MARIO d BClAPOiNO 

JA.R j LEVINSON 
COUNSI l 


COLE 5 . DEITZ 

COUNSELORS AT LAW 
40 WALL STREET 
NEW YORK, N Y 10005 

ROWLING GRECN & *‘>00 


IOHG iSlANO o»rici 

NATIONAL BAN* cr NORTH AHER'CA blog 
V/EST hempsteao. n t 

IVAMHOC I **>0 


March l6, 1970 


► 


Federal A 
Aircra: t 
F.O. Box 
Oklahoma 


vlation Administration 
Registry, Dept, of Transportation 

25082 

City, Olclahotm 731 2 P 


1 . 


Re: 


Assignment of Lease 
Leasing Consultants Incorporated 
to 

National Bank of No th America 
Registration //N299L_ 


Gentlemen: 

Enclosed please "ind our flrra^r check ln^he sun 
Of Five ($5.00) Dollars for recording the follouin 0 

conveyance: 

Assignment of lease for one Worth American Jet 
5 26pIo, Serial ji’202-33, Rcclstration 
-//N 299 BR. 

Please bo cood cnouph *°^ d a MS?nfL 

MrSS^ C rt t he 1 °SnSL^.°SgSS«.. Addressed 

envelope. 


\ery truly yours, 

Joe a deitz 


r X -■ - 

J a me s D. Ola: 


ft 


A 

\ 

\ V h 


JIk..edc 

Knc.s: , _ „ 

Certified Mail - R.B.R. 


Vy 

h 


RXiimn' R 




> 



J * 


S& March 1970 

RE29W 


JcacM D. Glass, Attorney at lav 
CvaJx* and Dolts 
Wall Street 

*ew Ycrk, now lork. 10905 


The auGlfjament of lcaco acr««aont latod 13 March 1970 exeat, ted 
hy Leaning Coarultonta, Inc. to the National Dank of north 
Anarlca enclorod vlth your letter of 16 March 1970 la rsuaned 
for description of the property covered by the- loauc. The 
oakc, uodel, terinl Rjober, uou TAA regietiatIn of each 
liircmft, and the iaL.ce, uodel, ncrli.1 umber, oivl horrcjxAH r 
of ccth angina uf 750 horsepower or laorc should bo shown. 

The original lease agrcocamt, <rr a duplicate with Ink signatures, 
euflt be rubai t ted before we my record the assignment. The 
lea*** egrwenont cruet bo nignod by the lessor and luteca. 


The foe to record th* loan® and to remov'd tlu> t-.fl'ilgnaent la 
$5*00 for each aircraft and for each engine 11> tod on each 
docicaeat. Wo reoelvwl $5.00 with the aiuignucnt. /^propriato 
fooa should acoanpuny the leace and the uualgnaent. 

-'<k'AU JI3rB 
«. JCHE 3 

AditS M. J0HBR 

Convnyuncoe Dcualner, AC-L’52 
1 Jtaeloaure 

cc: Locoing Consultunta, Ino. 

cc: National Dank of North America 

cc: Grunt Company 

AC-252:AMJCNES: ndb: 2»» Kar 70 


CO*<v>; ’rcEi 
RfG. SnltOL 

OAIk ‘' ~ 

iTro"5rMB6t~ 

w“iiiS/iii<i 

DATE 

fctG. SV.vuioL 

&5r?tCs/25r~ 

DATE 

RTG. SYMBOL 

ntHaS/ScT” 

DATE 

RTG.SYVVBOl " 

iNiriALs/aa 

DATE 

RTG. SYiASOi. 

’5im35 l Sior“ 

date 

RTG. SYMBOL 
TNiTuisy^a 
DATE 

rtg i_._ 

wiTwiSysic."” 

I OAT t 


.it Iw6w!*f 4 /-o/i 

• iMi 


O.niOAl FILE COPY 




JA99 


A 

wf 


a; 


> ,tz 
jMNETT 
AviNf 
/man 
'laufer 

'WEIR 

/lC* O SCHROEOER 

l.CROmAN 
-4 THIELES SULLIVAN 
<OLlJ J HOFFMAN 
CHARD 6 TElMAN 
♦ NT HON V J O AUfii* 
EDWARD N MEyER 
JAi•!». j D 3 

KENNETH T CA3CONC 
pPlAN A MUU V,r y 
MITCHELL F F N * N 
Jonathan 
LAWRENCE 
SHEPHARD .. - 


. I E 1 N 

/CR 


MAP'.) J *jf i 
JACK J IfVlNSON 


cole; & deitz 

COUNSELORS AT LAW 
4 0 WALL STREET 
NEW YORK. N Y 10005 ^ 

V 

BOWLING GRCCN »-?&oo 


March 31, 1970 


LONG iSlano crrict 

NATIONAL BANK OF NORTH )M[ BL 00 
WEST HEMPSTEAD. N Y 

iVANHQC • 79)0 


Federal Aviation Administration 
DeDartment of Transportation 
P. 0. Box 25082 
Oklahoma Citv, Oklahoma 73125 

Att: Agnes M. Jones 

Re: AC-252 

N229LR 

Leasing Consultants, Inc. 


Dear M's Jones: 

I have received your letter of March 24, 1970 
and in view of the present unavailability of the serial 
number of the engines we are returning the Chattel 
Mortqage for filing removing references to the engines. 
Upon obtaining the required information, we will file 
a supplemental Chattel Mortgage if this is acceptable. 

I also re-enclose assignment of lease, plus 
a xerox coDy of the original lease agreement between 
Grant Comoanv and Leasing Consultants IncorDorated, 
plus our firm's check in the sum of $5.00 to cover the 
recording thereof. 

If this presents any problems, oleuse call me 
collect or write upon receipt of the enclosures so that 
any problems may be resolved. 

We appreciate your cooperation. 


Very truly yours, 


JDG/pmce James D. Glass 

Uncls. 

P.3. Please return the o-leinalr, of Loth the asr,J *;nment 
of lease; and the Chattel Mort.^ac.e. 
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i. COLE 
/ J. DEIT2 
4J DANNETT 
.•ID L. LEVINE 
FRIEDMAN 
,ALO L LAUFER 
TER F. WEIR 

REDERICK D. SCHROEDER 
CaRL L.CROMAN 
JOHN THIEIEN SULLIVAN 
Ahl«Ot D J- HOFFMAN 
RICHARD B. TEIMAN 
ANTHONY J O'AURIA 
EDWARD N.MEYER 
JAMES D.GLASS 
KENNETH T. CASCONE 
PR IAN A MULLANEY 
MITCHELL FENTON 
JONATHAN GOLDSTEIN 
LAWRENCE S. BURSTEIN 
SHEPHARD W.MLlZER 
MARIO diBELAPDlNO 


COLE 5. DEITZ 

COUNSELLORS AT LAW 
A O WALL STREET 
NEW YORK. N Y. 10005 


BOWllNG GWFEN 9 2SGO 


long .siano orrict 

NATIONAL DANK CF NORTH A,*4£P CA 9LCC 

WEST HEMPSTEAD N Y 


IVANHOC I 'O 


April 22, 1970 


Federal Aviation Administration 
Department of Transportation 
P.O. Box 25082 

Oklahoma City, Oklahoma 73125 
Att: Mr. Joseph Kordish 


Re: Leasing Consultants, Inc. 


Dear Mr. Kordish: 

I enclose an original and one certified 
copy of a Chattel Mortgage covering one Sabreliner 
Executive Jet Aircraft, FAA Registration //N299LR. You 
will note that the schedule contains the manufacturers 
serial number for each of the engines, as per your request. 

I also enclose our Farms’ check in the 
sum of $10.00 and this, in addition to the $1C.00 recently 
sent you should be more than sufficient to pay the 
required fee. 

I would appreciate your returning the 
original of such Chattel Mortgage after you have recorded., 
same-.-will send you the original and certified copy of 
/the lease for such aircraft and the original and certified 
'copy of the Assignment, as soon as same is available, ^ 

Please be good enough to acknowledge the 
recording of the Chattel Mortgage by stamping same with 
your date stamp and returning the original to me in the self- 
addressed envelope. 

Many thanks .fpr your kindness and cooperation. 

' 4 9 ' 

Very truly your3, 
cod: DEITZ 


•V " j 

cTZ 


Jy_ .JlJL!_—_.. 


j a upo l) Ui.il ns 


i.nca: 
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AIRCRAFT TITLE REPORT from FAA RECORDS SEARCH 


•• _ . , . ^ J INSURED AIRCRAFT TITLE SERVICE. INC 

George Feldman c/o Daniel A. Zimmerman 

Hahn, Hessen, Margolis and Ryan Box >9527, Oklahoma City, Okia. 7jii9 

350 Fifth Ave. , 405 / 681-6663 

"ew York, New York 10001 Reference . 


FAA Records Search revealed the following TITLE 
information on the Aircraft herein described ; 


Registration n 299 LR North American Aviation Model NA 265-40 

Record Owner Leasing Consultants, Inc. 

1044 Northern Blvd., Forest Hills, New York 11374 
Signed by Illegible Title V. Pres. 

Acquired by Bill of Sale Date 4 _T 7 _g 9 

[Lite Filed 5-15-69 Recorded 5-19-69 

Previous Owner Jack Adams Aircraft Sales, Inc. 

Twinkletown Airport, Box 121, Walls, Miss. 38680 

SUBJECT TO Chattel Mortgage (Covers 1 aircraf tfeated 3-13-70 

Filed at FAA 4-8-70 Recorded 4-30-70 

Drawn by Leasing Consultants, Inc. 

(ADDRESS SAME AS ABOVE) 
in Favor of National Bank of North America 

44 Wall Street, New York, New York 10005 

Assigned to 


Serial no. 282-38 


Tyre Corporation 
Date regstrd. 5-19-69 
FAA doc.// R 32382 


Date regstrd. 4-4-69 


Amounts TOTAL NOT GIVEN 
FAA doc.// P 64270 


Date Assigned 
Reassigned to 

Date Reassigned 

SUBJECT TO 

Filed at FAA 
Drawn by 

In Favor of 


Recorded 


Recorded 

Dated 

Recorded 


* and 2 engines) 

SEE ATTACHED SHEET FOR ADDITIONAL INFORMATION 


'Iill search fee $25.00 
Kush ciiuigc S 
1 \t(a time dig. $ 

Phone charge S 
PilFTAlD 3 ( 

TOTAL DU I $25.00 


Date 1-19-71 


FAA doc.// 


FaA doc. // 

Amount $ 
FAA doc. // 


Time 8:00 a.m. csty j 


INSURED AIRCRAFT TITLE SERVICE, INC. 

by. A, __ 

Title I summer 


M:/ f w 
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N 299 LF 


George Feldman c/o Daniel A. Zimmerman 


FAA letter dated 3-24-70 to James D. Glass, Attorney at Law, Cole and Deitz, 40 
Wall Street, New York, New York, 10005 stating: The assignment of lease 
agreement, dated 3-13-70 executed by Leasing Consultants, Inc. to the National 
Bank of North America enclosed with your letter of 3-16-70 is returned for 
description of the property covered by the lease. The make, model, serial number 
and IAA registration of each aircraft, and the make, model, serial number, 
and horsepower of each engine of 750 horsepoweror more should be shoim. 

The Original lease agreement, or a duplicate with ink signatures, must be 
submitted before we may record the assignment. The lease agreement must be 
signed by the lessor and lessee. 

The fee to record the lease and to record the assignment is $5.00 for each 
aircraft and for each engine on each document. We received $5.00 with the 
assignment. Appropriate fees should accompany the lease and the assignment. 

Letter to FAA dated 4-22-70 from Cole and Deitz Counsellors at Law, 40 Wall 
Street, New York, New York, 10005 stating in part: I will send you the original 
and certified copy of the lease for such aircraft and the original and 
certified copy of the assignment, as soon ns same is available. 


bk- 




LAW OFFICES OF 
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David M Stolar 

1668 KENNEDY CAUSEWAY 

Miami Reach, Flokida 

TELEPHONE (305) 805-35*1 


October 22, 1973 

Certified M?.i! #657674 
Return Receipt Requested 


Hahn, Hessen, Margolis & Ryan 

350 F ifth Avenue 

New York, New York 10001 

Attention: Daniel A. Zimmerman, Esquire 

Re: North American Aviation Sabreliner 

Model No. NA 265-40, Serial No. 282-38 

Your Re: Leasing Consultants Incorporated 

Lease #1293 with Grant Co. 

Dear Mr. Zimmerman: 

On behalf of my client, the Grant Co. , this letter shall constitute a firm 
offer to purchase the above described aircraft, free and clear of all liens, 
for a total purchase price in the amount of $433,705.58. I he amount of 
$433,705.58 is computed by taking the present worth of 39 monthly payments 
of $11 ,593.75 at 12% per annum and the present worth of $79,500 compounded 
monthly at 7-1/2% per annum over 43 months. These are the terms that 
were worked out by yourself and Joel Ratner of the Grant Co. The amount 
of this offer is inclusive of the payment of $11 ,593.75, which was due on 
October 13, 1973. In other words, such amount is the pay-off figure. The 
Grant Co. is prepared to make payment of this offer on November 1 , 1973. 

Accordingly, it would be appreciated if this offer were presented to the 
Court for its approval at the earliest possible time and, if acceptable, a 
closing may take place on November 1 . Therefore, 1 would appreciate your 
advising the undersigned as to the disposition of this offer. 

„ Thank you for your kind cooperation in this matter. 

Very truly yours, 

DAVID M. STOLAR 

DMS/r w 




t 


c.nciO- ure 
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City Computing Services 


U.tcle Coninr>awj»!:k IV.’i!li;i* 
Fli 4-3456 o Miami, Florila 331 VI 


October 22, 1973 


David Stoler 

1666 Kennedy Causeway 

Miami Beach, Fla. 33141 

Att: Mr. Joel Ratmer 

To Whom It May Concern: 

The present worth of $79,500 compounded monthly 
at per annum over 43 months is $60,815.42. 

The Present worth of 39 monthly payments of $11,593.75 
at 12% per annum is $372,890.16 



NK/jw 


o r •:5 » t h m p >) a a rr-p-a :i 3 o : ; n r. r. 
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UNITED STATES DISTRICT COURT 

.EASIER_DISTRICT Of_HEW.JQRK. 
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. RULE 9(g) REPLY (DEFENDANT'S) (Filed June 5, 1974) JA107 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

I, 

ii 

x 


GEORGE FELDMAN, as Trustee in 
•i Bankruptcy of Leasing Consultants 
Incorporated, Bankrupt, 

ii Plaintiff, 

-against- 

li NATIONAL BANK OF NORTH AMERICA, 

j! 

Defendant. 


74 Civ. 175 
(Weinstein, J.) 


I - - 

DEFENDANT'S RESPONSE TO PLAINTIFF'S 
_ RULE 9q STATEMENT _ 

Each response made herein refers to the speci- 

I 

fic paragraph in plaintiff's Rule 9g statement. 

1. Admitted. 


2. Denies knowledge or information sufficient 
to form a belief. 

3. Admitted. 

4. Denies knowledge or information sufficient 
to form a belief. 


5. Denies knowledge or information sufficient 
to form a belief. 


6. Admitted. 

7. Admitted. 

8. Admitted. 
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9. Admitted. 

10. Defendant admits that the assignment of rents 
as such was not filed for recordation. Defendant contends 
that such filing was not required and f in any event, the 
recording provisions were complied with since reference 


to the assignment is contained in the chattel mortgage, 
a recorded conveyance. 


11 . 

12 . 

13. 

14. 

set forth but 
on account of 
to plaintiff. 


Admitted. 

Admitted. 


Admitted. 

Defendant acknowledges receiving payments 
contends that said payments were received 
and in reduction of Leasing's mortgage debt 


15. Admitted. 

16. Admitted. 

17. Denies knowledge or information sufficient 
to form a belief. 

18. Denies knowledge or information sufficient 
to form a belief. 


Dated: New York, New York 

June 5, 1974 COLE & DEITZ 

Attorneys for Defendant 
Office & P.0. Address 
40 Wall Street 
New York, New York 10005 



« 
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DEFENDANT'S EXHIBIT A IN EVIDENCE-STIPULATION BETWEEN 
PLAINTIFF AND DEFENDANT DATED NOVEMBER 1?, 1973 

STIPULATION 


WHEREAS: 


1. On or about April 11, 1969, Leasing Consultants 
Incorporated ("Leasing"), as lessor, and The Grant Co. ("Grant"), 
as lessee, executed an aircraft lease, number 1293, covering a 
certain 1965 North American Saber Liner, Registration Number 
N299LR ("Saber Liner"). The lease term was ninety-six (96) 
months, expiring in April, 1977. 

2. It is contended that on or. about April 11, 1969, 
as part of the foregoing transaction. Leasing executed a written 
"option to purchase" in favor of Grant, permitting Grant to pur¬ 
chase the Saber Liner at the terminal date of the lease for 
$79,500. 


3. On or about March 13, 1970 National Bank of North 
America ("Bank") extended a loan to Leasing in the principal sum 
of $500,000.00, evidenced by a note. Leasing gave Bank a chattel 
mortgage covering the Saber Liner and its engines and an assign¬ 
ment of the aircraft lease, both as collateral security for the 
loan. 

4. In a letter to Bank dated February 27, 1970, Grant 

agreed to make all further payments under the aircraft lease to Leasing c/o 
Bank, 

5. On August 18, 1970, Leasing filed a petition for 
arrangement under Chapter XI of the Bankruptcy Act in the United 
Staten ni.strict Court for the Eastern District of New York. 
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Leasing was subsequently adjudicated a bankrupt by order dated 
October 16, 1970. George Feldman (“Trustee") thereafter quali¬ 
fied as Leasing's trustee in bankruptcy. 

6. Bank has been receiving the monthly payments 
from Grant and has been applying such payments against interest 
and principal due and payable pursuant to the note. 

7. As of November 1, 1973 the outstanding balance 
on the note was $173,099.00. 


8. The Trustee disputes the validity of Bank's secu¬ 
rity. 

9. Bank claims the chattel mortgage and the assign¬ 
ment of the aircraft lease are valid against the trustee. 

10. Grant has offered to purchase the Saber Liner 
by prepaying its obligations under tb aircraft lease at a 
12% discount and prepaying the purchase option at a 7.5% dis¬ 
count. The tentative purchase price is $433,705.58. 

11. The Bank and Trustee agree that a sale of the 
Saber Liner to Grant is desirable although Bank does not agree 
that said sale represents a prepayment of Grant's obligation 
under the aircraft lease and purported purchase option. 

12. The dispute between Bank and the Trustee is in 
the process of liscussion between their respective counsel. 

To preserve the status quo. Bank has agreed to toll the statute 
of limitations during the course of such discussions. 
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13. In order to deliver clear title to the Saber 
Liner to Grant the Trustee must execute a bill of sale in 
favor of Grant and Lank must execute a release of its chattel 
mortgage on the Saber Liner and engines? alternatively, the 
Trustee could obtain an order authorizing the sale of the 
Saber Liner to Grant free and clear of Bank's contested lien. 

THEREFORE, in consideration of the mutual covenants 
contained herein and for other good and valuable consideration, 
the Bank and the Trustee agree as follows: 

A. Bank will release its chattel mortgage on 
the Saber Liner and engines. 

B. Upon receiving authorization therefor from 
the Bankruptcy Court, the Trustee will execute a bill of sale 
covering the Saber Liner in favor of Grant. 

C. The Trustee will hold the entire proceeds 
of the sale of the Saber Liner to Grant and shall divide said 
proceeds into two parts? the first equal to the principal 
balance due Bank on the note, plus interest accrued as of 
November 13, 1973, amounting in all to $160,473.44, and the 
second consisting of the balance. The Trustee shall deposit 
the first part in an interest bearing account at Bank with 
its disposition subject to court order or further stipulation 
of the parties. The second part shall be deposited in the 
general fund3 of the estate. 

D. This stipulation shall be totally without 
prejudice to the r*^pective rights of Bank and the Trustee and 
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no statements os to the foots or issues heretofore set forth 
suoll bo binding or admissible in evidence in ony legal pro¬ 
ceeding between the parties heroto. It ia the intention of 
the Bonh and Trustee that their respective right., claim, and 

defenses are not to be affected by the .ale of the Saber Liner 
to Grant. 


E. ^More specifically, and without limitation. 
Ban): reserves the right to: 

(1) Contend that the Trustee's claim is 
barred by the applicable statute of li i*-*tions; 

(2) Contend that the entire proceeds of 
the sole of the Saber Liner to Grant, including the portion of 

the purchase pri, e received by the Trustee, ia subject to Bank', 
chattel mortgage; 

(3) Contest any characterization of the pro¬ 
of \.hc sale of the aircraft agreed upon by Grant and the 

Trustee; 

(4) Contend that the Bank has a right to 
the fair market value ef the Saber Liner es of the terminal date 
of the lease; and 

(5) Establish an offset against any x 

by the Trustee against Bank. 

( 

F. This agreement shall not become final until 
an order is entered by the Bankruptcy Judge in charge of Leasing's 

estate approving this agreement and authorizing the Trustees tp 
execute same. 


Dated; New York, New York 
Novi luber | ) ,l<)y.} 


folk U DJ:m, Attorneys for 
Dr.* ional Bank of North America 

-«. - vV ‘ _ 

I.VUiM, HfifJSKN, MAlUiOT.jn c r:V/• iJ 
Attorneys £or George I’oDih.'n,’ t. 

By /-jJ j jycA f\, i _ 





TRANSCRIPT OF HEARING JUNE 28, 1974 WITH ORAL DECISION 
OF WEiNSTEIN, J. 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


X 


FELDMAN, 


Plaintiff, 

-against- 

NATIONAL BANK OF NORTH AMERICA, 

Defendant. 


74-C-175 


X 


United States Courthouse 
Brooklyn, Hew Y^rk 

June 28, 1974 
11:15 o'clock a.m. 


Before : 


IlON. JACK B. WEINSTEIN, 


U.S.D.J. 




GENE RUDOLPH 
OFFICIAL COURT REPORTER 


JAI 13 

. V 
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Appearances : 


Messrs. UABN, HESSEN, MARGOLIS «. RYAN 
Attorneys for Plaintiff 
350 Fifth Avenue 
New York, N.Y. 

By: DANIEL A. ZIMMERMAN, ESQ., of Counsel 


Messrs. COLE & DIETZ 

Attorneys for Defendant 

40 Wall Street 

New York, N.Y. 10005 

By: ANTHONY J. D*AURIA, ESQ. 
and 

HOMER KRIPKE, ESQ., of Counsel 


12 

13 


* * * 


14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


24 
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THF CLERK: Feldman against the 

National Bank of North America. 

THE COURT: T have heard very extensive 
argument in thi3 case for approximately one 
hour and extensive reference ■, o the documents. 

A critical document in the case, which *is not 
among the moving papers, is the stipulation 
dated November 12, 1973. 

This will be converted into a hearing 
for the purpose of receiving this stipulation 
in evidence. 

THF. CLERK: Defendant's Exhibit A in 
evidence. 

(So marked.) 

MR. ZIMMERMAN: Your Honor, there is one 
slight problem at this point. We circulated 
between ourselves numerous stipulations that 
varied in terms. I am not sure that this is 
the stipulation we have finally agreed upon. 

As I note, I do not see our signature 
on that particular document. I do not have the 
stipulation with me today that I have in my 
files. 

TIIE COURT: Swear counsel, please. 
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MR. D'AURIA: Your He .or, what I would 
prefer to do is we could double-check. 

TiiE COURT: No. 

(Anthony J. D'Auria duly sworn by 
Clerk of Court.) 

TIIE COURT: Look at Exhibit A and 
identify it, please. 

MR. D’AURIA: The best of my recollection, 
if your Honor please, this is the true stipulation 
entered into on or about December 12, 1973, 
between counsel for the bank and counsel for the 
trustee. 

It may well be. Judge, that - - this 
stipulation is not signed. It may well be one 
with certain - - , ht be another one, but the 
points that we are relying on have not been 
changed in any respect. My recollection is that 
this is the stipulation. 

THE COURT: Do you want to cross-examine 
the witness? 

MR. ZIMMERMAN: Mr. D'Auria, do you have 
a signed, fully executed copy of this stipulation 
in your record? 

MR. D'AURIA: I believe I do. I have a 
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copy signed but not with me today. 

MR. ZIMMFPMAN: Do you have a copy 
of the order of the bankruptcy judge? 

MR. D’AURIA: Not with me today. 

MR. ZIMMERMAN: Permitting the sale? 

MR. D'^URIA: Not with me today, but 
annexed to that order, as you know, Mr. Zimmerman, 
is the stipulation you and I entered into. 

THE COURT: Is that a record in this court? 

MR. ZIMMERMAN: It is a record in this 
court, though in Westbury. 

THE COURT: The court will take judicial 
notice of its own records. 

MR. ZIMMERMAN: Okay. Could we then have 
this taken out of evidence? 

THE COURT: No, it's in evidence, subject, 
however, to the comparison of the official 
records in the Bankruptcy Court, and the power 
of either attorney to substitute a copy. 

MR. D'AURTA: Thank you. 

TIE COURT: However, I will accept it. 

MR. D'AURIA: The point I was - - 

MR, ZIMMERMAN: May I finish my cross- 
examination? 
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MR. D'AURIA: Sorry. 

MR. ZIMMERMAN: Mr. D'Auria, was the 
National Bank of North America in fact served 
with a summons and complaint prior to the date 
of this stipulation, seeking a sale of the 
Grant airplane free and clear of the bank's 
contested lien? 

MR. D'AURIA: I remember, Mr. Zimmerman, 
and since you are going to request relief, and 
my experience in bankruptcy courts have been 
that such relief is granted. It was under those 
circumstances that you and I entered into 
discussion producing our agreement. 

Judge, I couldn't find the provision 
before as te what should happen to the bank's 
claims, and the specific - - the stipulation 
specifically says that the bank reserves the 
right to contend that the entire proceeds of 
the sale of the Sabre Liner including that 
portion of purchase price received by the 
trustee is subject to the bank's chattel mortgage. 

We reserve the right to contest any characteriza¬ 
tion of the proceeds of the sale of the aircraft 
agreed upon by Grant and trustee, and we reserve 






the right to contend that the bank has a 
- - has the right to the fair market 
value of the Sabre Liner as of the terminal 
date of the lease. 

So 1 think, your Honor, it’s really a 
red herring. 

THE COURT: I have it before me. 

MR. D'AURIA: One point I was going to 

make - - 

THE COURT: No. I don't want any points 
I just want to get any further evidence that 
you want to submit or that counsel wants to 
submit, but I think we spent enough time on the 
oral argument. 

MR. D'AURIA: Yes, sir. 

Two other things, if your Honor please. 

Counsel referred to a case before 
Judge Rowman. 

THE COURT: I do not want to hear any - 

MR. D'AURIA: No. I would like to put 
tne papers in the brief because I think it's 
relevant, what he bases his opinion on, and the 
mortgage there in suit, the different mortgage. 
But if your Honor please, I just - - 


I 
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THE COURT: I don't think we need to 
clutter up the record with proceedings from 
other courts. 

MR. D'AURIA: I made that representation 
in my initial brief and I just wanted to bring 
it to your Honor's attention. We do have those 
papers, if it's required. 

THE COURT:Is there any evidence you wish 
to submit? 

MR. D'AURIA: No further documents, no. 

Judge. 

THE COURT: Does the plaintiff have any 
evidence that it wishes to submit or a supplement 
to the record? 

MR. ZIMMERMAN: Your Honor, I ask the 
court if you would care to receive into evidence 
a transcript of the record of conveyances of 
the Federal Aviation Administration. 

THE COURT: Do you have it here? 

MR. ZIMMERMAN: Unfortunately, I don't. 

THE COURT: You are free to supplement 
the record. 

What do you think that will show that 
you don't already know? 
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MR. ZIMMERMAN: The most: it would do, 
your Honor, is familiarize the court with the 
method of record-keeping using a certified 
copy. If your Honor doesn’t think it’s relevant, 
I won't submit it. 

THE COURT; I do not see any point. It 
is stipulated and agreed that the chattel 
mortgage, which is part of the record before 
the court, was physically filed, properly filed. 

This is an interesting case and I would 
very much enjoy writing on it, but in view of 
the heavy criminal calendar which we will have 
over the summer, it is impossible tc do so. 

Since the case is entirely based on 
documentary evidence, summary judgment is proper 
and appropriate here. 

The dispute is based upon a number of 
contentions by the trustee. The court considers 
the critical one to be that relating to the 
chattel mortgage dated March 13, 1970. The 
chattel mortgage covers a plane purchased for 
some $800,000, approximately ten months before 
the date of the mortgage. 

The loan on the plane was $500,000, 



JA1 ?? 


10 


secured by a mortgage and other Instruments. 

The mortgage was the main instrument for 
providing security. 

The critical claim of the trustee, so 
far as summary judgment is concerned, is that 
the mortgage covered only a reversionary 
interest worth approximately $70,000. 

In view of these specific terms of the 
chattel mortgage, including Schedule 1 attached 
to the mortgage, and the amount loaned, which 
was approximately the value of the plane after 
ten months of depreciation, this claim of the 
trustee is untenable. 

It was the intention of all the parties 
to provide a full chattel mortgage on the full 
chattel. The trustee concedes that the chattel 
mortgage was valid and was properly filed with 
the FAA. 

Another contention of the trustee is 
that the assignment of the lease should have 
been filed with the FAA. The assignment of 
lease is extensively referred to in the chattel 
mortgage. Any possible creditor would have 
been given ample notice that it would find 
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properly filed in New York, as there was 
properly filed in New York, reference to the 
other papers in the case. 

It is not necessary to determine on 
this motion whether the federal statute requires 
the assignment to be filed with the FAA. Under 
the circumstances here considering all of the 
aspects of the case, there was sufficient filing 
of notice, and nothing really turns on the 
question of the assignment of lease, since the 
chattel mortgage is the primary document relied 
upon. 

The treatment of the claims over a 
period of more than two years, beginning in 
approximately November, 1970, an well as the 
stipulation dated November 12, 1973, marked as 
Defendant's Exhibit A, indicate that reasonably 
construed the documents in the case require 
that the cash asrets of the sale of the plane 
be treated as if the cash were the plane and 
that this action, insofar as it involves counter¬ 
claims by National Bank, be treated as if it 
were a foreclosure action against the plane, 
l.e», the cash. 


O 
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Upon foraclosure, the bank would 
have been entitled to the plane and is, 
therefore, entitled to so much of the cash 
as is owed to it under the chattel mortgage. 

The overly technical construction 
proposed by the trustee would make reasonable 
stipulations and reliances by banks and 
trustees in connection with complex financial 
transactions so difficult as to prevent 
reasonable agreements that were and would be 
to the benefit of both the bankrupt's creditors, 
who were unsecured, and those who are secured. 

Equity, as well as law, require that 
the bank's claims should be recognized and that 
summary judgment in favor of the bank be granted. 

Are there any further findings of fact 
you require? 

MR. D’AURIA; I don't think so. Judge. 

MR. ZIMMERMAN: Yes, your Honor. Just 
as clarification. 

Does your Honor find that the trustee 
had actual notice of the assignment? 

THE COURT: He did. It is not necessary 
for my decision, but he had actual notice. 





MR. ZIMMERMAN: Okay. 

Does your Honor find that the bank 
was unaware of the lease between Leasing 
Consultants and Grant at the time the mortgage 
was executed? 

THE COURT: Well, they must have been 
aware there was an assignment of that lease. 

MR. ZIMMERMAN: Then your Honor would 
make a finding of fact that the bank was aware 
of the - - 

THE COURT: They were aware of it and 
in fact filed the assignment in New York and 
the assignment is referred to throughout in 
the chattel mortgage. 

I have already found that any reasonable 
creditor would have been advised by the filing 
of the chattel mortgage of the lease and of its 
filing in New York. 

MR. ZIMMERMAN: Does your Honor find 
that the assignment was filed in New York? 

THE COURT: Yes. 

MR. ZIMMERMAN: But your Honor, there is 
nothing in the record to indicate that the 
assignment was filed in New York. There are 
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UCC 1 financing statements. 

THE COURT: Are you contesting that? 

MR. ZIMMERMAN: If it's relevant, 
your Honor, I will contest it. 

THE COURT: As a matter of fact, is 
that a contestable fact? 

MR. D'AURIA: Never been contested 
before. Judge. 

MR. ZIMMERMAN: Your Honor, there is no 
contested fact that UCC 1 financing statements 

'J 

were filed in Albany and in Queens County. 

THE COURT: Did you file the assignment 
of lease? 

MR. D'AURIA: Not the document assignment 
of lease. We filed the UCC l's. 

THF. COURT: Is that in your moving papers? 

MR. D'AURIA: Yes, it is. Judge. 

THE COURT: Let ire see it, please. 

MR. D'AURIA: Judge, I think it was an 
uncontested statement. Now that I think about 
it, in my 9C statement - - and the trustee has 
not c *nied that. 

THE COURT: Let me see the documents. 

MR. D'AURIA: I don't think I have the 
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documents with me. Judge. 

THE COURT: You do not? 

M?., D'AURIA: No. 

MR. ZIMMERMAN: Your Honor, as a 
question of fact, I know for a fact that 

they were filed, in Queens and Albany. I 

1 

will ag^ee to that. 

However, at the time the mortgage was 
executed. Leasing Consultants was located in 
Nassau County. If filing - - the court is 
relying on filing as a question of law under 
the code, the filing is inadequate. 

MR. D'AURIA: But Judge, that's never 

9 

been an issue in this case because we had 
possession of the lease. 

MR. ZIMMERMAN: Your Honor is looking 
at that as a question of notice, on the perfection 
issue. 

THE COURT: I do not have to decide that 
because, as I say, and I said in my oral opinion, 
that chattel mortgage is the primary instrument 
and that has been properly filed, and it s the 
chattel mortgage that we are now in effect fore¬ 
closing. 


i 
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MR. ZIMMERMAN. -as yV’T Honor find 
that the assignment, as a matter of law, that 
the assignment of the lease is invalid against 
the trustee? 

MR. D'AURIA: Judge, can I come to your 
defense on this cross-examination, please? 

1 think your Honor hit it on the head. 
That's not necessary for the opinion. 

MR. ZIMMERMAN: What I am trying to do - 

THE COURT: It is not a cross-examination 
I am trying to assist counsel so that we won't 
have to have this case back. 

MR. ZIMMERMAN: Exactly, your Honor. 

The Chase case determined, as a matter 
of law, that the assignment of the lease was a 
reoordable conveyance. 

That won't affect your Honor's decision 
in that you determined that the chattel mortgage 
gives the bank the right to the proceeds of the 
sale, to satisfy its secured obligation. 

however, on appeal, if T could establish 
otherwise, and there is no ruling on the other 
point, it may have to be returned tc thxs court. 

THE COURT: All the information I have 
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indicates that the assignment was a valid 
assignment. 

MR. ZIMMERMAN: But - - 

THE COURT: And that the leajs was a 
valid lease. 

MR. ZIMMERMAN: I am talking about in 
terms of the recording statute. 

THE COURT: I haven't got sufficient 
information. If you are now contesting it, 
you haven't contested it u? to this point. 

MR. ZIMMERMAN: Your Honor, that is the 
entire basis of the complaint. 

THE COURT: That the lease was not 
properly recorded? 

MR. ZIMMERMAN: That the lease and the 
assignment of the lease were not properly 
recorded. 

Now, the lease - - the validity of the 
lease - - 

THE COURT: In the FAA? 

MR. ZIMMERMAN: The lease doesn't otatter. 

THE COURT: In the FAA? Your contention 
is it should have been recorded with the FAA? 


MR. ZIMMERMAN: Right. 
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THE COURT: It wasn't recorded with 

the FAA? 

NR. ZIMMERMAN: That is true. 

THE COURT: And I haven't determined, 
because it Is not necessary for my decision, 
whether the federal statutes require that it be 
recorded. 

I do say that anybody who wanted to 
sake any loans or grant any credit would have 
been on notice through the chattel mortgage of 
everything that he had to know and could have 
easily traced the natter. I do not have to go 
beyond that and I do not intend to. 

This was not a conditional sale. It 
was a lease. 

MR. ZIMMERMAN: Your Honor, does your 
Honor make a finding of fact that this was not 
a conditional sale? 

THE COURT: That is right, by your own 
statement, the reversion was worth some $70,000. 

MR. ZIMMERMAN: Your Honor, I must submit 

a 

that based upon the papers and the Rule 9G 
statement submitted here - - 

THE COURT: Didn't you just tell M it 
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was worth about $70,000? 

MR. ZIMMERMAN: Your Honor, the 
reversion, if there is a reversion, would be 
worth - - what I've done is keyed it into a 
purchase option. 

Now, under the Federal Aviation Act 
definition of the conditional sale contract, a 
lease with a purchase option is a conditional 
sale contract. 

Now, we have argued in this case in 
the alternative. Now, if it is a conditional 
sale contract, and that is our position, then 
the assignment of the conditional sale contract 
under the federal regulations is a recordable 
instrument. Failure to record it would make it 
invalid. 

Okay. Now, we are not conceding that 
it is not a conditional sale. We are not 
conceding that it is a lease. 

We have argued that if the court finds 
that it is a lea.?e, we have an argument that 
fits that situation. 

So I think a finding of fact in that 
area is a necessary finding in this case. 
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THE COURT: I think I have sufficiently 
found all the facts that are required. 

Anything further? 

MR. D'AURIA: Nothing further. 

Thank you, your Honor. 

MR. ZIMMERMAN: Your Honor, I - 

THE COURT: Submit an order. 

MR. D’AURIA: Yes, I will. 

MR. ZIMMERMAN: May I just have a 
couple of minutes more? This is a very, very 
complex case. 

THE COURT: Take all the time you want. 

I have given you an hour and a half and you 
can take as much additional time as you would 
like. 

MR. ZIMMERMAN: This case has already 
consumed hundreds of hours in tr t a preparation 
and I would like to have a sufficient record 
before - - 

THE COURT: Take all the time you want. 

MR. ZIMMERMAN: Does your Honor find 
that the description contained in the chattel 
mortgage covers, as collateral, the Grant lease 
and/or the proceeds of the Grant lease? 





JA133 


21 


THE COURT: I make no such finding. 

I do not think it necessary. 

MR. ZIMMERMAN: Does your Honor make - - 
THE COURT: I found that the chattel 
mortgage covers the entire plane and that the 
cash assets stand in place of the entire plane, 
as the matter now stands. 

MR. ZIMMERMAN: Does your Honor find 
that the trustee is estopped from taking the 
position that the bank has failed to foreclose 
on its chattel mortgage’’ 

THE COURT: Yes. 

MR. ZIMMERMAN: Would your Honor - - 
THE COURT: I interpret the stipulation 
and the treatment of this over a period of more 
than two years as indicating that the trustee 
acknowledged the validity of the chattel mortgage. 

MR. ZIMMERMAN: The validity - 

THE COURT: And that the trustee intended 
that the cash stand in place of the plane. 

MR. ZIMMERMAN: Your Honor, may I direct 
the court, respectfully, to the fact, this 
stipulation is a two-way stipulation. It was 
rot intended to give ground by either the trustee 
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or the bank. It was not intended to concede 
anything to the bank, and it was not intended 
as an admission that the bank was entitled to 
the proceeds of all or any part of the sale of 
the airplane. 

THE COURT: I understand that. Your 
claim is that the bank was not entitled to 
anything, so far as the plane was concerned, 
and could not foreclose against the plane itself. 

MR. ZIMMERMAN: Your Honor, that's - - 
we didn't have any position on that because the 
bank never foreclosed. 

THE COURT: They did not foreclose 
because you and the bank agreed to sell the 
asset immediately on good terms, without fore¬ 
closing, which would have caused an extensive 
delay and would have made it possible - - 

MR. ZIMMERMAN: That's not true. 

THE COURT: - - for the asset to have 

wasted. 

MR. ZIMMERMAN: Your Honor, that is not 

true. 

THE COURT: That is the way I read the 
documents. It is the only sensible way of 


4 
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this whole transaction. 

MR. ZIMMERMAN: Your Honor - - 
THE COURT: I think any other way of 
it would make it impossible for a 
work with a trustee. They would have 

MR. ZIMMERMAN: But your Honor, that's - - 
TILE COURT: They would have to continuously 
every right to the nth degree, and the 
result would be an enormous loss to all of the 
financial community. 

MR. ZIMMERMAN: But your Honor, this is 
not - - this stipulation was executed because - - 
mainly because the Grant Company was becoming 
late in their monthly payments, and because 
both the bank and the trustee felt that it was 
much safer for both parties’ dispute over a 
fund of cash rather them an obligation of a 
company, whicn was outside of the jurisdiction 
- - outside of this jurisdiction. And an air¬ 
plane, which is a movable thing, which was not 
depreciating, which was not wasting, which, if 
anything, in today's airplane market, was getting 
more valuable. 


reading 

reading 
bank to 


enforce 
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It was an aid in this litigation, 
and to take worries away from us, that the 
stipulation was entered into. 

THE COURT: There is no question that 
the cash was to stand in place of the plane. 

MR. ZIMMERMAN: The cash was - - was 
not to stand in place of the plane, your Honor, 
because the plane was not sold. The plane was 
not sold by the stipulation. 

As stated in my affidavit, backed up 
by exhibits, such as the offer of purchase by 
Grant, Grant did not purchase the plane by 
just coining in and purchasing the plane. There 
were no competitive bids for the plane, which 
would have been necessary under the Bankruptcy 
Rules, if that had been done. 

What had happened was that Grant said 
"We wish to prepay our obligations under this 
conditional sale contract and purchase option," 
and they did. 

a 

Now, this stipulation being without 
prejudice cannot alter the fact of what the 
sale wan. 


Certainly if part of the purchase price 
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is relevant to a reversion, that's fine, 
and the court has the power and should 
determine what the value of that reversion was. 

But the plane was not sold. The chattel 
paper was collected. 

Now, that's - - but that doesn't - - 
unless your Honor - - 

THE COURT: If the chattel oapar was 
collected, they are entitled to their claim 
against the chattel. If they were collecting 
their monthly - - were these monthly payments? 
They were collecting their monthly payments 
and you collected all the monthly payments in 
advance, then they were surely entitled to it. 

I do not understand your position. 

/ MR. ZIMMFRMAM: Your Honor, the record 

does not show that they were collecting the 
monthly payments. What the record does show - - 
and it's a fine point, perhaps - - that under 
the agreement the lessee made its payments to 
Leasing Consultants, the bankrupt, throughout 
the period, even after bankruptcy. The payncents 
were made in care of the bank. 

The bank deposited the payment into a 
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bank account in the name of Leasing Consultants, 
when it came in, on the 20th day of each month, 
charged that bank account the amount of the 
lease payment. 

THE COURT: Over - - more than a two- 
year period. 

MR. ZIMMERMAN: What? 

THE COURT: Over a more than two-year 

t 

period. 

MR. ZIMMERMAN: Since March of 1970. 

THE COURT: What is your claim? They 
were not entitled to take that? 

MR. ZIMMERMAN: What I am saying, your 
Hondr, is that they did this on - - after 
bankruptcy. 

THE COURT: With your consent. 

MR. ZIMMERMAN: Not with our - - we did 
not object, but they're not damaged by that, 
your Honor. 

THE COURT: I know, but you have treated 
this all along as if they were secured creditors 
entitled to these payments. 

MR. ZIMMERMAN: Your Honor, if - - if 
what your Honor is shaping here is a defense of 
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laches in pursuing a remedy in declaring 
their security interest invalid, you are saying 
that the trustee's course of conduct is such 
by not asserting his superior right to this 
property, that he can no longer do that. 

THE COURT: I think it was a perfectly 
sensible interpretation, and you did this in 
order to prevent them from foreclosing. They 
did not foreclose for over a two-year period. 
They have entered into this stipulation and 
allowed you to either sell or to accelerate the 
payments, either way you treat it. 

You have taken full advantage of that 
and as a result gotten a very substantial 
amount of cash immediately that you otherwise 
would not have gotten. 

MR. ZIMMERMAN: That's not true. 

THE COURT: I do think, therefore, that 
there is a defense of laches here, but that is 

not the basis for my decision. T would make 
the finding, that there was laches, since you 
have askad for it, on the part of the trustee, 
and that there was extensive reliance here by 
the bank in the giving up of their right to 
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foreclose over a substantial period. 

Are there any other findings you wish 
me to make? 


MR. ZIMMERMAN: Yes,your Honor, I think 
there are, but I have to run through this 


(indicating) just 



THE COURT: I do not want anything that 
I have said to indicate that I believe that 
the trustee * s position in taking this matter 
to court was justified or that the trustee is 
entitled to any fees for this kind of litigation. 

I leave that open for the bankruptcy proceeding, 
although I note for the record the very extensive 
litigation, much of which I think was unjustified, 
as I have already expressed in my opinion. 

MR. ZIMMERMAN: I might point out, your 
Honor, that the same course of action has been 
successful in two actions against other banks. 

Your Honor, goinq back to the notice 
issue, would your Honor detail as findings of 
fact the - - what items gave the trustee in 
bankruptcy actual notice of the assignment? 


THE COURT: I think the whole handling 
of this claim over this !.ong period suggests 
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that they had notice. 

The cour*- takes judicial notice of 
the fact that t.! e trustee and his counsel's 
extremely competent handling of these litigations 
suggests that they would have made a full 
investig«itior.. 

MR. ZIMMERMAN: Your Honor, might I 
point out - - 

THE COURT: All of these matters were 
public records. 

MR. ZIMMERMAN: - - that Section 70(c) is 
applicable as of the date of the bankruptcy and 
the issue of notice is addressed to the date of 
bankruptcy. So that any actions or any knowledge 
comirq to the trustee or his counsel subsequent 
to bankruptcy should not be considered. 

THE COURT: All these were matters of 
public record. 

MR. ZIMMERMAN: All right, your Honor, 

I have no further requests of the court. 

THE COURT: Thank you very much, qentleraen. 

MR. D'AURIA: Thank you very much, your 

Hon€>r. 
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THE COURT: Very interesting argument. 
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MR. ZIMMERMAN: Your Honor request a 
settlement of an order on notice? 

THE COURT: Yes. How much time do you 

want? 

o s, 

MR. D'AURIA: Five days, Judge? 

THE COURT: Five days. How much time 
do you want for counter-order? 

MR. D'AURIA: A short week next week. 
THE COURT: Why don't you try to agree 
on i^? You must be able to agree on something 
MR. D'AURIA: I'm sure we can. Judge. 
MR. ZIMMERMAN: A week, your Honor? 

THE COURT: - - and make it stick. 

MR. ZIMMERMAN: A week, your Honor? 

THE COURT: All right. One week. 

MR. D'AURIA: Maybe we ought to have 
a transcript. 

MR. ZIMMERMAN: Yes. 

* * * 
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EXHIBITS 


In Evidence 

Stipulation dated Nov. 12, 1973 3 


* * * 
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Re: 


Feldman v. National Bank of North America, 74 ^175 


Dear Judge Weinstein: 

I would like to apologize to the court and adversary 
if I gave the impression (as adversary counsel has adviaad »e 
I did) that I was repudiating the stipulation of November 12, 
J 9 73 parked In evidence or subjecting it to a hyper technical 
interpretation. This is no. che case. Your Honor asked .e it 
under the stipulation the sales proceeds were substituted 1 or 
the Airplane and I ans.ered "no". I had no opportunity to 
lucidate at that time since Mr. D'Auria »as arguing t ““„ 
and failed to clarify the response later on. I would like to 
no. state, for the record, the trustee's position regard!* 

the stipulation. 

The stipulation must be understood in light of its backgroanj. 
men I informed Mr. D'Auria of the trustee's claim in March of 
he reauested an opportunity to dissuado us from commenc- 
ing 3 suit.^Memoranda regarding .he relative legal position. o, 
t/e parties .ere interchanged a^^eurtes^te Mr. ^ 
whose firm hau iailed theories and various probability 

°i f inls e were X d h iscussed a in regard to possible court determination, 
of the various issues. 




** 

* 


i 


When the lessee, Grant Co., offered to prepay its lease <*liga- *• 
tions or in neutral terms, to advance monies so as to obtain 
.. i’tpvpcts of the trustee and bank, so that Grant could re 
sell the plane, we attempted to prepare a stipulation. The t 

first ^a?Js attempted to take into account all the possible < 
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Honorable Jack B. Weinstein 
District Judge 
July 1, 1974 
Page Two 

results of a court decision as based on the theories already 
advanced by the parties. We failed to reach total agreement. 
The hangup was over the value to be assigned to the lease re¬ 
version in the event that the court determined that the lease 
was a true lease and that the bank's chattel mortgage gave it 
a perfected security interest only in the reversion. There 
was no stipulation. 


My office then prepared a complaint pursuant to Rule 701 of 
the Bankruptcy Rules of Procedure seeking to sell the Grant 
lease and aircraft free and clear of the liens, if any, of 
the bank, with such liens, if any, to attach to the proceeds 
of the sale. Faced with this adversary proceeding the bank 
agreed to stipulate to essentially what the trustee would 
have gotten if his complaint proved successful. The stipula¬ 
tion, prepared by Mr. D'Auria, was expressly intended to con¬ 
tain no cnaracterization as to what the proceeds represented. 
In view of the adverse contentions, the proceeds from Grant, 
as far as the stipulation was concerned, represented neither 
the proceeds of the sale of the ail craft nor the proceeds of 
the chattel paper nor any combination thereof. Both parties 
were free to have the court characterize it in any way they 
could. Paragraph 11 of the prologue of the stipulation is 
instructive: 


"11. The Bank and the Trustee agree that a 
sale of the Saber Liner is desirable although 
Bank does not agree that said sale represents 
a prepayment of Grant's obligations under the 
aircraft lease and purported option." 

In light of this background, when I stated to the court that 
the sale proceeds were not substituted for the airplane, I 
should have said that the proceeds were not necessarily sub¬ 
stituted for the plane. That is the bank's position. It is 
the trustee's position that they are substituted for the re¬ 
maining chattel paper obligations. The stipulation takes no 
position on that issue. » These matters were left to conten¬ 
tions of the parties to be made to the court. The court has 
to decide the proper characterization. 






hn, Hessen. Maroolis & Ryan 
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Honorable Jack B. Weinstein . ' 

District Judge . ' • 

July 1, 1974 
Page Three 

I do not want the court to believe that I do not honor my 
stipulations, I do. My objection in court was to a char¬ 
acterization of the effect of Gie stipulation that I then 
felt unwarranted. After calm reflection, I believe that 
I was correct although I regret that I was not more arti¬ 
culate at the time. 


Respectfully your_ , 


Daniel A. Zimmerman 


DAZ/'vtw 


cc: Cole & Deitz, Esqs. 

Attention: Anthony J. D'Auria, Esq. 

Homer Kripke, Esq. 
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MOTION FOR REARGUMENT (PLAINTIFF) (Filed July 3, 1974) 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
-x 


GEORGE FELDMAN, ns Trustee in 71 Civ'. 175 

Bankruptcy of Leasing Consul- . (Weinstein, J.) 

lants Incorporated, Bankrupt, 

Plaintiff, 


-against- 


NATIONAL BANK OF NORTH AMERICA, 

Defendant. 


MOTION FOR REARGU MENT 

Plaintiff moves the court for reargument in regard to 
its in court decision on cross-motions for summary judgment 
in ihe above entitled action on June 28, 3974. 


Point 1 


» 


The court 

' s decis 

ion of 

June 28 

£.9 74 _dU_ n it 
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v i t h plaint i f 

's first 

cause 
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by defendant subsequent to August 18 1970. The second 

cause of action seeks a declaratory judgment regarding a 
portion of the proceeds of a sale pursuant to stipulation 
dated November 12, 1973. 


The court's-oral decision stated: 

"...the documents in the case require that the 
cash assets of the sale of the plane bo treated 
as if the cash were the plane and that this ac¬ 
tion, insofar as it involves counterclaims by 
National Bank, be treated as if it were a fore¬ 
closure action against the plane, i.e. cash. 

"Upon foreclosure, the bank would have been 
entitled to the plane and is. therefore, entitled 
to so much of the cash as is owed it under the 
chattel mortgage." Transcript at 11, 12. 


The court's decision clearly gives Chase judgment on 
a counterclaim for the proceeds of the sale pursuant to slip 
ulation. The sale proceeds were $433,705.58 including the 
$160,473.44 held specially by the plaintiff. The court's 
decision thus disposes of plaintiff's second cause of action 
but leaves the first cause of action undecided. 

<? 

If the court follows Judge Bauman's decision in 
Feldman v. Chase Manhattan Bank. N.A , 308 K. Supp. 1327 


(S.P.N.Y. 1974) and 


rants plaintiff judgment on iis 
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cause of action for $440,562.50 plus interest and skives 
defendant judgment on a counter claim for $433,705.58 plus 

interest, it will result in a net recovery for plainfill of 

* 

approximately $157,330.36 plus some interest. 

Point iI 


Th e document s in the c ase do no t provide t ha t the cash 
p roceeds of the s ale be su bstitut ed for the plane. On 
November 12, 1973 plaintiff and defendant entered into a 
stipulation whereby and whereunder they agreed to transfer 
their respective interests in the Grant lease and Saber 
liner to Grant without prejudice to their respective rights. 
The court held that the proceeds of this transfer wore allo¬ 
cable only to the Saber Liner under a theory of implied 
foreclosure. 


However , it is uncontested that at the time of the 
sale to Grant, Grant had a subsisting contractual obligation 
to pay $11,593.75 per month each month from October of 1973 
through December o1 1976. It is the Trustee's contention 
that this obligation v.us part of the chattel paper in regard 

~ -** — — — • - —--— —-X 

i his recovery vould nc.iudo the $169,173.44 held sped a 
ly plus an additional $ V.OOO.OO from National. 
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to which National s security interest is invalid; and inat 
this obligation was prepaid by Grant and represents the raijor 
portion, if not all, of the monies paid by Grant. The stipu¬ 
lation reserved to National only the right to contend that 
these monies were \ 1 lochble to their chattel mortgage inter- 
est in the Saber Liner. The Trustee was free to contend 
that the monies represented chattel paper proceeds. 

These contentions must be supported by facts. The 

trustee’s contentions are supported by: (a) the offer of 

Grant; and (b) the absurdity of selling the plane for less 

* 

than its fair market value; and (c) the illogic of waiving 
Grant's remaining lease obligation for no consideration. 
National's contention stands solely on the eonclusory state¬ 
ment contained in paragraph 6 of the D'Auria affidavit. 

There is no documentary evidence to support it. Since ir. 
the absence of the transfer pursuant to stipulation, Grant 
was obligated to pay its lease obligations, and since the 
stipulation was without prejudice to the Triri.ee as well as 
to National some allocation must be made to the chattel 
paper. 

-.-X 

* 

A1. the closing. Grant Company sold the Saber Liner to 
a third party for approximately $560,000.00. 
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Point III 


—jgggl '- s so cured loan to Le asing vvas_ a cha tte I paper 

t ra nsaction. The court has ignored the significance of the 

* 

aircraft lease/chattel paper and Leasing’s "assignment” there¬ 
of to National. The court was in error in holding that the 
chattel mortgage was the main security device. Since Nation¬ 
al’s loan to Leasing was to be paid off by Grant's lease pay¬ 
ments, National's major reliance was on the "assignment" 
rather than the "mortgage." 


A hypothetical shows the validity of tils analysis. Leas¬ 
ing owns an aircraft and leases it to Grant. Leasing there¬ 
after gives Bank A an assignment of the lease and Bank B a 
chattel mortgage on the airplane, both in return for substan¬ 
tial loans. Leasing defaults on the loans. What does the 
chattel mortgagee get on its foreclosure? 


1 laintit f submits that the foreclosing mortgagee would 
get the lease reversion if the lease were a true lease and 
nothing if the lease were a security device. Bank A i.-, en¬ 


titled to t tie lease proceeds. 

V'p , i — — — ~ . ........ 

i >» i ■ *i w . J*. c * j! : • *. » j; ,. % • 

cm ) 11 ci i I join 1 »•:.» I < • c • < * 11 i i 

Coilllilt ’II I In II . C. f -.'JO*, 


* ■ f' * l i >. :i i r ik* I f »;i * .» * 

1 . t . S’l - 1 i)b( b ) a lid O* I i»• i:. 
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Point IV 


Leasing could not mo rtgage p roperty that it did not own. 
When Leasing executed the chattel mortgage in favor of Nation¬ 
al on March 33. 1970, Leasing did not own the airplane. 

Leasing lad sold the airplane to Grant under a conditional bill 

* 

of sale in April of 1969. Thus in March of 1970, Grant owned 
the plane, not Leasing. See 34 C F.R. §47.5(c); Smith v. 
J oliet Airmotive, Inc ., 35 Ill. App.2d 2, 183 N E.2d 817 
(J962); Bishop v. R.S. Evans East Po i nt . Inc.. 80 Ga. App. 

384, 56 S.E.2d 134 (3949). Leasing retained only a security 

interest in the plane. James Talcot t._Inc. v. Franklin 

National Bank, 194 N.E.2d 775 (Minn. ;'972) . 


As observed by Professor Kripke in a non-adversary 


The lease is a conditional sale contract as defined at 
49 D.S.C §3301(16) because based on the uncontradicted docu¬ 
mentary evidence, Grant had an option to purchase the plane 
and the installment purchase price i.e. $1 192.509.00 
over eight years is substantially equivalent to the April. 
1969 value of the plane, i.e. $825,090.00, plus finance 
charges. 
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"In the typical case of assignment of a debt 
secured by a conditional sales contract. 
covering equipment: (i) the debt itsell and 
its security constitute chattel paper...The 
assignment of the debt must be perfected by 
the rules relating to the assignment of chattel 
paper..." McKinney’s (1972). Practice Commen¬ 
tary to U.C.C. §9-302, at 455. 

Professor Kripke's observation is directly applicable at 

bar. Leasing assigned Grant's debt, which was secured by 

a conditional sales contract covering the airplane, to 

National. The assignment must be perfected, not the mort- 


Co n e1 u s i o n 

For 1 he foregoing reasons, plaintiff's motion for re¬ 
argument should be granted, any order or judgment entered in 
the interim should be vacated, and the matter should be set 
down for further hearing or marked submitted for » further 
ruling by tbe court. 

New York, New York 
Jul> 3, J974 

Hahn, Ilesser., Margo 1.is it Ryan 
Attorneys for Plaintiff 

by : 

For the Firm 
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By Hand TIME A M.... 

p ..... 

Honorable Justice Jack B. Weinstein 
United States District Court 
Eastern District of New York 
225 Cadman Plaza 
Brooklyn, New York 

Re: Peldman v. National Bank of 

North America - 74 C 175 
Motion argued June 28, 1974 

Honorable Sir: 

I regret to have to burden your Honor with this lettsr 
which is necessitated by plaintiff’s motion for re-argu¬ 
ment of his cross-motion for summary judgment. 

Plaintiff has made no showing that your Honor overlooked 
or misapprehended the facts or the law, or for some other 
reason mistakenly arrived at your decision. 2A 
Korn, Miller, New York Civil Practice *2221.03. 
plaintiff's motion is nothing more than a re-hash o£ his 
prior arguments supported precisely by the same authori¬ 
ties. 

Plaintiff’s claim that your Honor did not deal with his 

first cause of action was' specious. ^ n f Jti?iSLd 

sought to recover the approximate sum of $440,000 collected 
by the Bank pursuant to its chattel mortgage. The second 
cause of action sought to recover the approximate sum of 
$160,000, the balance due on that mortgage, and - 

by the proceeds of the sale of the airplane, a sale conducted 
pursuant to the stipulation of the parties. 



> 
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V, . • V. * 


Honorable Justice jack B. We In a talc . 4 
July 8, 1574 


The papers submitted by plaintiff and defendant in support 
of their respective motions recognized the obvious fact that 
a determination as to the validity, scope and extent of the 
Bank’s mortgage would be dispositive of both causes of action 
asserted by the Trustee since the Bank's right to retain the 
monies collected and to recover the balance due on its loan 
was predicated on the same operative document. 

Your Honor's decision found that it was "the intention of 
«*e Parties to provide a full chattel mortgage on 
the full chattel" and that the Trustee's contention that ' 
the chattel mortgage attached only to the reversion was 
"untenable". 

Since your Honor concluded that the Bank's mortgage entitled 
it: . fc ° ive t**® payments in question, the Trustee is not 
*° recover on either of his causes of action and 
he Bank is entitled to judgment dismissing the complaint, 
which is precisely the relief sought in its moving papers. 

Under these circumstances, it is respectfully requested 
F I Lr'D Y ° Ur HOn ° r d ° ny P laintiff, s motion for re-argument. 

IN CLICK'S 01 HCt 
U. S. DlillllCl COURT t f). N Y. 


* JUt 101974 ★ 

JIMt A.M--- 

pM XjoTsf 

ecs Hahn, Hessen, Margolis 
' & Ryan 

350 Fifth Avenue 
New York, New York 


Attention: Daniel Zimmerman, Esq, 


Respectfully yours, 
COLE £. DEITZ «_ 



VC 




(} • 

<f t / y 7 c/- 


j * irra 
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ORDER AND JUDGMENT, JULY 7, 1974 

UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 
- - 

GEORGE FELDMAN, as Trustee in 
Bankruptcy of Leasing Consultants 
Incorporated, Bankrupt, 

Plaintiff, 

-against- 

NATIONAL BANK OF NORTH AMERICA, 

Defendant. 

- x 

This cause came on to be heard on defendant's 
motion for summary judgment pursuant to Rules 12(b)(6) and 
56, Federal Rules of Civil Procedure and on plaintiff's 
cross-motion for summary judgment pursuant to Rule 56, 
Federal Rules of Civil Procedure, and the Court having con¬ 
sidered the pleadings in the action, the stipulation of the 
parties dated November 12, 1973, the affidavit of Anthony J. 
D'Auria, sworn to the 19th day of March, 1974 and the ex¬ 
hibits annexed thereto in support of defendant's motion, 
and the affidavit of Daniel A. Zimmerman, sworn to the 
16th day of April, 1974 and the exhibits annexed thereto 
in support of plaintiff's motion, and in opposition to de¬ 
fendant's motion, and plaintiff's and defendant's statements 
pursuant to Rule 9(g) of the General Rules of this Court, 
and the Court having heard the argument of counsel, and 
due deliberation having been had and the decision of the 
Court having been filed, it is 


74 Civ. 175 
(Weinstein, J.) 

ORDER AND 
JUDGMENT 
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ORDERED, that plaintiff's cross-motion for 
summary judgment be and the same hereby is denied, and 
it is further 

ORDERED AND ADJUDGED, that the defendant's 
motion for summary judgment be and the same hereby is 
granted, that the action be and the same hereby is dis¬ 
missed on the merits and that defendant recover its costs, 
and it is further 

ORDERED AND ADJUDGED, that plaintiff forthwith 
turn over and deliver to defendant the sum of $160,473.44, 
together with accrued interest thereon, represented by a 
certificate deposit in the name of plaintiff and issued by 
defendant. 



I ( 

f 

i 

\ 
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NOTICE OF APPEAL 
(Filed August 7, 1974) 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


George Feldman, as Trustee in 74 Civil 175 

Bankruptcy of Leasing Consul¬ 
tants Incorporated, Bankrupt, 

Plaintiff , 


-v. - 


National Bank of North America, 

Defendant. 


x 


Notice of Appeal 

Notice is hereby given that George Feldman, the above- 
named plaintiff, hereby appeals to the United States Court 
of Appeals for the Second Circuit from the order of the 
Honorable Jack B. Weinstein, District Judge, granting de¬ 
fendant judgment entered on the 10th day of July, 1974. 

New York, New York 
August 6 , 1974 


Hahn, Hessen, Margolis k Ryan 
Attorneys for Plaintiff 


By: 


. 


For the Firm 


350 Fifth Avenue 

New York, New York 10001 

Tel. (312j 73G-1000 





A 202 Affidavit of P«*micil 'miff of P»f* 
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LUTZ APPKI I.ATP WNN 7 PPS IMr. 


US COURT OF APPEALS: SECOND CIRCUIT 

Index No. 


FELDMAN, 


Plaintiff-Appellant, 

against 

NAT*L BANK OF NOR. AMER. , 
Defendant-Appellee. 


Affidavit of Pereanat Service 


STATE OF SEW YORk. COVSTY OF NEW YORK 


at.: 


I, James Steele, it in f duly stion., 

dr posts and soys that deponent is not a party to the action, it over 18 yoart of apt and reudtt at 

250 West 146th Street, New Yprk, New York 
rhtuo.th' 23-' day,/ $ t ') '* 74 * 40 Wall St., New York 

. A A{\ 


deponrnl served the annexed 

Cole ft Deitz 


upon 


l 


(\ t tn this action by delivering 4 true copy thereof to tend individual 

personally. Peponent knew the person so served to be the person mentioned and described m said 


papers as the Attornrvfsl 


Ssoom to before me, thie s o 


' ct 


herein, 


..to,:. . 



Ptlal ua« Waaift ai«Mtura 

JAMES STEELE 


COM-,i;t3!0N EXPIKES MAKCII 30 1075 














